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QUESTIONS OF INTERNATIONAL LAW INVOLVED IN 
THE SPANISH WAR.! 


Some of the most interesting questions which find adjudication 
inthe Admiralty, are those rules of international law which relate 
to public war vessels. 

International law in regard to vessels, and the rights and 
duties of persons aboard them in times of war and of peace, is 
made up of the decisions of the courts of all civilized nations of 
the world, and the papers and correspondence of public officials. 
It is a system of precedents founded upon comity and mutual 
forbearance, and doctrines are always announced with this 
thought in the mind of the judge or official who pronounces the 
decision, that the rule of law which he claims to put in operation 
may at some later time be applied to his own State; and what 
he may sometimes ask as a favor may be thereafter demanded of 
him as a right. 

Vessels are of two characters: first, public vessels, including 
war vessels and transports ; and second, merchant vessels belong- 
ing to individuals, and employed in private enterprise or busi- 
ness. In addition to these, there have been in times past certain 
vessels of no nationality, which preyed upon commerce and were 
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at war with all mankind. These were pirates. Of course, the 
questions arising out of what is commonly known as piracy have 
little of interest at the present time, save in an historical aspect, 
as the seas are now swept of these freebooters. Pirates have no 
rights which any nation is bound to respect. Every war vessel, 
and any merchant vessel which is able to do it, is under obliga- 
tions to capture a pirate, and the laws of nations demand that 
no clemency be shown; but occasions may arise in cases of 
insurgency or revolt, where insurgents may be technically 
regarded as pirates, if they commit depredations on foreign 
powers; though this is not true if they confine their hostile acts 
to the parent government. 

It is a well-settled doctrine that a public vessel is not liable to 
seizure and detention in civil cases, under process of the Admi- 
ralty, or of any court, and this includes not only men-of-war, 
but vessels such as revenue cutters, police boats and other vessels 
engaged in the performance of any public functions. This rule 
proceeds on the theory that the instruments which are employed 
in active enforcement of municipal power must not be interfered 
with to the public detriment. 


‘sA public armed vessel constitutes a part of the military 
force of her nation; acts under the immediate command of the 
sovereign ; is employed by him in national objects. He has 
many and powerful motives for preventing these objects from 
being defeated by the interference of a foreign State. Such 
interference cannot take place without seriously affecting his 
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power and dignity. 

Indeed, so positive is the exemption that the United States 
Supreme Court, in the case just cited, refused to question or 
adjudicate the title of a merchant vessel, which had been 
taken from the possession of her American owners by 
persons acting in the interest of France and converted into a 
man-of-war of that nation, although the original seizure was 
manifestly wrongful, and practically admitted to be so. The 
court held that the public commission prevented inquiry into 
any antecedent facts, and the vessel was discharged from seizure 
under Admiralty process. 


1 The Schooner Exchange, 7 Cranch, 144. 
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In times of peace, a war vessel of any nation is welcome to 
enter the ports of any country of the civilized world. 

‘‘If, for reasons of State, the ports of a nation generally, or 
any particular port, be closed against vessels of war generally, 
or the vessels of any particular nation, notice is usually given of 
such determination. If there be no prohibition, the ports of a 
friendly nation are considered as open to the public ships of all 
powers with which it is at peace, and they are supposed to enter 
such ports and to remain in them, while allowed to remain, 
under the protection of the government of the place.”’ ! 

Indeed, it may almost be said, that by comity and long es- 
tablished usage a war vessel has the right of entry, and har- 
bor, and protection, in the seaports of any nation with which 
the country whose flag she flies is at peace. This is sometimes 
called tacit permission or implied license, but the right is clear 
and unquestioned. It is sometimes conferred by treaty, but 
whether there be treaty or not, the right of entry is recognized 
and respected by all civilized powers until it is publicly forbidden 
by notice to the nation owning the vessel. The government may 
order such a vessel to leave the port for good cause, but until 
this order is given, the right of entry and harbor is absolute, 
under international law. 

This right of entry embraces the right to immunity while in 
the harbor, against injury from external causes, within the power 
of the government to prevent. It is customary for the local 
government officials to indicate the place where a war vessel 
shall anchor, and this necessarily and naturally imposes upon the 
officials the duty of selecting a place of safe anchorage. It is 
true that a nation has the right to adopt any means which it 
may see fit for the protection of its coasts and harbors in time 
of war. It may pave the bottom of its harbors with mines and 
torpedoes, in time of war, but these must be so arranged as not 
to put in danger the invited war vessel in time of peace, and 
when it assumes the right to locate the anchorage of the vessel, 
it also assumes the burden of a safe location. If the location 
thus selected is contiguous to a dangerous erection or construc- 
tion, such as a submarine mine known to the government but 
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unknown to the commander of the vessel, and this location 
results in damage to the vessel, it would seem to follow con- 
clusively that the power which selected the place of anchorage 
is responsible for an injury which necessarily and naturally 
results. 

International law, in its ultimate analysis, is only derived 
from the municipal, that is, the internal law of civilized nations, 
and where there is a general consensus of opinion upon any 
principle of municipal law, I think we may assume that the 
international law agrees with and follows the municipal law. 
We may, therefore, very properly ask what principle would 
apply to a similar condition of things at the common law. I 
am not unaware of the fact that the civil law prevails in Spain, 
but I know of no difference between the common law and the 
civil law, upon the question involved. 

Elucidation of this subject may be assisted by reference to the 
general legal doctrine of negligence. Negligence is well defined 
to be, such an omission by a responsible person to use that degree 
of care and diligence which it was his legal duty to use for 
the protection of another person from injury, as in a natural 
and continuous sequence, causes unintended injury to the 
latter.? 

It was never lawful in America for the owner of land to set up 
spring-guns or other deadly man-traps for the protection of his 
open land, even against trespassers; and while it was at one 
time held in England to be lawful, the British Parliament, in 
1827, passed an act prohibiting it. 

The occupant of land is bound to use ordinary care and dili- 
gence, to keep the premises in a safe condition for the access of 
persons who come thereon by his invitation, express or implied, 
for the transaction of business, or for other purpose beneficial to 
him, and if his premises are in any respect dangerous, he must 
give such visitors sufficient warning of the danger to enable them 
by the use of ordinary care to avoid it.2, Such also was the 
decision of the United States Supreme Court in Bennett v. 
Louisville R. R.,’? where the court said that the rule was 


1 Shearman & Redfield Neg., Sec. 3. 8 102 U. S. 577. 
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‘«‘ founded in justice and necessity, and illustrated in many ad- 
judged cases in the American courts, that the owner or occu- 
pant of land who, by invitation, express or implied, induces or 
leads others to come upon his premises for any lawful purposes, 
is liable in damages to such persons —they using due care for 
injuries occasioned by the unsafe condition of the land or its 
approaches, if such condition was known to him and not to 
them, and was negligently suffered to exist, without timely 
notice to the public, or to those who were likely to act upon 
such invitation.”’ 

A much stronger rule would prevail where the dangerous con- 
dition resulted from an intentional creation, rather than from 
the negligence of the owner. For in the former case it might be 
assumed, that the owner intended precisely the result which 
followed. If, by reason of the dangerous location of a vessel of 
war by national officials, damage result from the positive and 
intentional action of a public officer, there can be no question 
that his government would become responsible. 

But other questions arise which are more difficult to decide, 
and the proper discussion of these questions leads us to a consid- 
eration of other matters. 

For example: the Maine, a war vessel of the United States, 
proceeded to Havana, after formal notification of her intention 
to do so, and was welcomed to the harbor by the public authori- 
ties and directed to be moored in a place indicated by the gov- 
ernment. Suppose that while she was in this position some 
miscreant floated down a torpedo and intentionally destroyed 
her and her precious cargo of humanity; or that some failure 
of watchfulness on the part of the officers in charge of sub- 
marine mines or torpedoes on the bottom of the harbor, and the 
means by which they were to be exploded, enabled, or allowed 
opportunity, to a Spanish citizen, whether a loyalist, a rebel or 
an autonomist, but all equally subject to the power of Spain, to 
fire the mine or topedo. In either case, I think there is a clear 
right to demand indemnity, apology and reparation to its fullest 
extent. 

We are not without precedents of our own and other nations, 
which have some relation to the question. Although they do 
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not relate to damage to war vessels, they contain a principle as 
to reparation, which tends to illustrate international law upon 
such questions. 

In 1847, Don Pacifico, a Jew and a British subject with a 
British passport, resided in Athens. It was customary in that 
city for the people to signalize the Easter festival by burning an 
effigy of Judas Iscariot. For some reason the police were 
ordered to prevent the ceremony that year. A mob, attribut- 
ing this action to the influence of Don Pacifico, attacked and 
plundered his house and maltreated his family. He applied to 
the Greek government for redress, and, failing to obtain it, 
applied to the British minister at Athens, who called the atten- 
tion of the Greek government to the circumstances but received 
no answer till January, 1848, and then only a very unsatisfac- 
tory one. In December, 1849, the British government delivered 
an ultimatum to the Greek government, and ordered the En- 
glish admiral in the Mediterranean, in case of refusal, to lay an 
embargo on Greek shipping; and this was immediately done. 
Negotiations followed and indemnity was paid. 

In 1854, some United States citizens residing in Greytown, 
on the Mosquito coast, were subjected to gross indignities and 
injuries by the local authorities, who were British, but who were 
acting under authority from the king or chief of the Mosquito 
Islands. The injuried parties appealed to the commander of the 
U. S. war ship Cyane, then lying near the town, for protection; 
and, to furnish this and to punish the authorities, he at once 
bombarded the town. For this act he was denounced by the 
British subjects on the coast, who claimed that the British gov- 
ernment had a protectorate over the region. His action, how- 
ever, was approved by the United States, the ground being the 
necessity of punishing, in this way, a great wrong to the citizens 
of the United States and preventing its continuance. 

In 1851, after the summary execution in Havana of a number 
of American citizens who had accompanied Lopez in his filibus- 
tering expedition on the Virginius, riots broke out in New 
Orleans and Key West, in which the Spanish Consulate at New 
Orleans was attacked and injury done to person and property, for 
which Spain demanded reparation. Mr. Webster, Secretary of 
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State, held that reparation should be made for these injuries, and 
Congress directed it to be made. 

In 1891, a number of Italians in New Orleans were arrested 
for complicity in the murder of the chief of police, on the ground 
that they were members of a society known as the Mafia, and 
they were acquitted, whereupon a mob attacked the jail and 
lynched a number of the Italian prisoners. Italy demanded 
reparation and the Secretary of State recommended Congress to 
make indemnity for the murdered men, on the ground that it was 
generally understood that a government is liable by international 
law for injuries done to alien residents by a mob which it might 
have suppressed by due diligence. 

In 1893, some Chinese were killed by a mob in Wyoming, and 
our government took similar action. 

Some of these incidents, it will be observed, only involved 
private persons, yet reparation was made by the government, on 
the ground that it was, in a measure, responsible for the lawless 
acts of a mob, which it might have prevented. 

While I have said that a government has the right to locate 
in its harbors, mines and torpedoes for protection in time of war, 
I have not gone further. Mr. Robert T. Lincoln has expressed 
the opinion that this right exists even in time of peace. I must 
positively differ with this view. But even granting his propo- 
sition, it by no means follows that the government can escape 
liability for damages done to the public war vessel of a friendly 
nation, where the mine or torpedo has been exploded through 
the negligence of its officials or the malicious act of one of its 
citizens. There is no necessity for such means of protection in 
time of peace. No government would dream of placing such 
dangers in the path of its own vessels, intimeof peace. It has no 
right to place them in the path of foreign vessels invited to enter 
its harbors either in pursuit of public business, or of commerce. 
The utmost that can be said, is, that if it plants such dangers it is 
bound to give ample notice to other nations of the general fact 
that the harbor is thus equipped, and to every foreign vessel enter- 
ing its harbors of their position, or else so to locate the vessel that 
the danger may be avoided. Much stronger is the rule where a 
public vessel is invited to a harbor and is located by the officials. 


j 
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Such has been the theory upon which our government has 
acted in relation to ordinary obstructions, such as sunken ships, 
ete. 

In 1884, Mr. Frelinghuysen, then Secretary of State, addressed 
a letter to our resident minister at Pekin, in reference to pro- 
posed obstructions in the Canton river, for defense against the 
French fleet during a war against China, which was threatened 
by France. He said that the obstructions could only be tolerated 
as a temporary measure, to be removed as soon as the special 
occasion therefor had passed, and under no circumstances to be 
admitted as a precedent for setting obstacles to open navigation 
at the treaty ports, in time of peace, under pretext of being 
intended for ultimate strategic defense in the contingency of 
future war. 

Secretary Bayard, in 1886, wrote a similar message in which 
he said: ‘* It is settled by the law of nations that when war ceases 
such obstructions, when impeding navigation in channels in which 
great ships are accustomed to pass, must be removed by the terri- 
torial authorities.’? A much stricter rule should prevail where 
the obstructions are not merely passive, like sunken ships, but 
actively dangerous, like mines and torpedoes. These are only 
permissible in time of actual war, and I think it may also be said, 
in time of actual danger from attack. 

In the present condition of Cuba, there would seem to be no 
occasion for such a defense of the harbor of Havana against 
her revolting citizens. The insurgents have no fleet, and have 
never threatened an attack by sea, and even if Spain had the 
right to use such means of defense against her own insurgent 
citizens, she had no right to use them until actual danger was 
imminent, where such use was liable to occasion injury to the 
vessels of other nations. 

A similar view was taken by Secretary Evarts, in 1881, when 
it was reported that the Peruvians, then engaged in war with 
Chili, had set adrift boats containing explosive materials, on the 
chance that they would come in contact with some of the Chilian 
blockading squadron and destroy them. He notified Peru that 
this practice was fraught with danger to neutral vessels entitled 
to protection under the law of nations, and that in case American 
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vessels were injured thereby, Peru would be held responsible for 
all damages. 

Bearing in mind that a war vessel is part of the public prop- 
erty and domain, and essential to the administration of public 
functions, we may resort to the international law which governs 
the case of a national minister. The person and property of an 
ambassador are sacred, and the nation to which he is accredited 
is bound to afford him absolute protection. Any less stringent 
rule would render the obligation practically nugatory. The 
obligation extends to all acts done in a public or private capacity, 
to willful, or negligent, or malicious acts. If armed forces are 
necessary to this protection, armed forces must be furnished. No 
civilized nation would permit any alleged reason of fact or fancy 
to infringe this unalterable rule. The ambassador, his family 
and property, as well as the attaches and servants of the lega- 
tion, are to be defended and protected, under any and all cir- 
cumstances, against foreign and domestic attack, by the nation 
to which the minister is accredited. These rights are as sacred 
as a flag of truce, and this grows out of the necessities of public 
intercourse between nations by means of duly accredited repre- 


sentatives. The property of the minister is necessary to the 
exercise of his functions. 


Mr. Wheaton, an eminent author on international law, says: 
‘* Whoever offers violence to an ambassador or any public min- 
ister not only injures the sovereign whom that minister repre- 
sents but also attacks the common safety and well being of 
nations, he becomes guilty of an atrocious crime against man- 
kind in general.’?! On analogous principles, the public war 
vessel is entitled to equal protection. The ship is an extension 
of the territory of the nation to which she belongs, and an 
official injury to her is an injury to the soil of her flag, for which 
reparation must be made; and a refusal to grant it is a justifiable 
cause of war. 

There are cases also where injury may be done to a war vessel 
in a foreign harbor, which results from a want of care in the 
public authorities as, for instance, the failure to protect against 
the malicious acts of their own subjects. As, for instance, if 


1 Wheat. Int. Law, 464. 
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the wires and instruments which are arranged for the purpose 
of setting off a submarine mine over which a public vessel is 
anchored by the public officials, are so negligently or carelessly 
guarded that an evil-minded person gains access thereto and 
connects them so as to fire the mine, and thus destroy the public 
vessel, in such event, I think the nation itself becomes respon- 
sible to the fullest extent for the injury, and in some cases 
becomes liable to punitive damages. 

These views are strengthened by a reference to the Treaty of 
1795, between the United States and Spain, which may be taken 
as declaratory of what, a century ago, was considered to be 
international law. For all treaties are made with more or less 
reference to such law, and a solemn convention between nations, 
after careful consideration by the chief executive and his ad- 
visers of the questions involved, places the seal of certainty upon 
its conditions and results. This treaty, in its main features, is 
still in force and especially in respect to Articles VI. and VIII., 
which read as follows :— 

Article VI. ‘‘ Each party shall endeavor, by all means in 
their ( sic.) power, to protect and defend all vessels and other effects 
belonging to the citizens or subjects of the other, which shall 
be within the extent of their jurisdiction by sea or by land, and 
shall use all their efforts to recover, and cause to be restored to 
the right owners, their vessels and effects which may have been 
taken from them within the extent of their said jurisdiction, 
whether they are at war or not with the power whose subjects 
have taken possession of the said effects.”’ 

Article VIII. ** In case the subjects and inhabitants of either 
party, with their shipping, whether public and of war, or private 
and of merchants, be forced, through stress of weather, pursuit 
of pirates or enemies, or any other urgent necessity, for seeking 
of shelter and harbor, to retreat and enter into any of the 
rivers, bays, roads, or ports belonging to the other party, they 
shall be received and treated with all humanity, and enjoy all 
favor, protection and help, and they shall be permitted to re- 
fresh and provide themselves, at reasonable rates, with victuals 
and all things needful for the sustenance of their persons, or 
reparation of their ships and prosecution of their voyage; and 
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they shall (in) no ways be hindered from returning out of the 
said ports or roads, but may remove and depart when and 
whither they please, without any let or hindrance.”’ 

Thus it will be seen that Spain, by her treaty, was and 
remains bound by all means in her power to protect and defend 
any American war vessel which is within her jurisdiction. This 
clearly includes the defense and protection of such war vessel 
from all acts of citizens of Spain, which it could have prevented 
by the exercise of due care and diligence. 

Mr. Wheaton says that public treaties are to be interpreted 
like other laws and contracts, that is, they must receive a reason- 
able construction to carry out the intention of the contracting 
parties. With this principle in view, the treaty at the least 
means by reasonable construction, that Spain shall take all 
means reasonably within its power, to protect the vessel from the 
willful or negligent acts of its own officials, and from the malicious 
acts of its own citizens. It follows thatif an injury has resulted 
to a public war vessel of the United States, from any willful act 
of any Spanish official, as for instance, exploding a mine or 
torpedo, or from negligence on the part of such official, which 
has afforded access and opportunity to any Spanish citizen to do 
the same thing, Spain is clearly liable for all resultant damage. 

Can it be for a moment supposed that, with a large and dis- 
ciplined Spanish army in Havana, prepared for and alive to all 
the emergencies of war, with accomplished officers in command, 
with the shore of the harbor under guard against the possibility 
of insurgent attack upon its own anchored vessels, the Spanish 
government, by exercising what the treaty denominates *“ all 
means in its power,’’ could not have protected and defended the 
Maine against such a danger as is now believed to have caused 
her loss? For it has been determined by the Court of Inquiry 
that the loss was due to external causes. Upon that finding of 
an able and impartial court, our government is bound to, and 
surely will, predicate its future action, without submission to the 
finding of any Spanish court or official upon the question of cause. 

But it does not follow, because Spain is bound to make repara- 
tion for the negligent acts of her officials, or the willful acts of 
private citizens, that war must necessarily result. If it had been 
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clear that the destruction of the Maine was the intentional act 
of a public official, or of a private citizen with the approval of 
the government, the incident of itself would be an act of war 
and equivalent to a public declaration of war. In such a case 
there would be no question of indemnity and reparation, and no 
alternative to war. No nation could afford to permit the deliber- 
ate and intentional destruction of its public war vessel, and the 
sacrifice of its citizens, without following it up with open and 
immediate war, pursued to its fullest punishment and ultimate 
results. To act otherwise would destroy our own national selfre- 
spect and incur the contempt of the world. Happily, this condi- 
tion is not at present involved. The report of the Court of Inquiry 
has made no conclusion which justifies so horrible a suggestion. 

But, assuming that the act was that of a Spanish citizen, or 
even of some one domiciled in Cuba and subject to the jurisdic- 
tion of Spain, then for his acts, when clearly demonstrated, 
representations must be made to the government of Spain, and 
reasonable opportunity afforded to make reparation; and it is 
not until such reparation has been refused that war should be 
declared. 


In a recent message to Congress, President McKinley has 
clearly stated the present condition of Cuban affairs and the 
possible action in these words: ‘* Of the untried measures, there 
remain only, recognition of the insurgents as belligerents, recog- 
nition of the independence of Cuba; neutral intervention to end 
the war by imposing a rational compromise between the con- 
testants ; intervention in favor of one or the other party.”’ 

Where a rebellion or insurrection occurs in any country, it is, 
prima facie, the duty of foreign States to take no part in the 
matter, and to allow events to take their own course. But the 
facts of the case frequently render it necessary for other nations, 
to take cognizance of the existence of the insurrection. Where 
countries are intimately connected with each other, through 
situation or commerce, a revolt of any magnitude in one, ma- 
terially affects the rights and interests of the others, and entails 
upon them the necessity of pursuing some definite course of 
conduct toward the disturbing State. This may be done by 
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recognizing the insurgents as belligerents, or by acknowledging 
them as independent. There is, however, a very material dis- 
tinction between the state of facts which will call for the former 
and that which will justify the latter mode of recognition. 

Recognition of belligerency is a mere assertion of a fact, and 
is no violation of neutrality. President Grant, in his annual 
message to Congress, in 1869, in speaking of England’s recog- 
nition of the belligerency of the Confederates as early as May, 
1861, said ‘* a nation is its own judge, when to accord the right of 
belligerency, either to a people struggling to free themselves from 
a government they believe to be oppressive, or to independent 
nations at war with each other.’’ By recognition of belligerency, ~ 
the neutral accepts, and recognizes within its own jurisdiction, 
the flag of the revolted government, the commissions which it 
issues, and the decisions of prize courts sitting within its terri- 
tories, as being the emanations of an organized government. 
This is especially needful where the struggle is carried on by sea 
as well as by land, for here the interests of neutral commerce 
may render a recognition of belligerency absolutely necessary. 
Without it the struggle is not war according to international law, 
and hence there is no recognition of the right of blockade, 
or search of neutral vessels on the high seas by the cruisers of 
either party; and moreover, every insurgent is liable to be 
executed by the parent government, as a pirate, rebel or traitor. 
At the same time, the recognition gives the parent State exemp- 
tion from all responsibility for acts done in the revolting terri- 
tory, or by the insurgent authorities. 

But a very different state of facts must exist, before a neutral 
is justified in recognizing an insurgent province as independent. 
A premature recognition of such independence, may well be 
deemed a hostile act towards a sovereign State, which the latter 
is entitled to resent as a breach of neutrality and friendship. 
The real question is whether the contest has virtually ceased from 
exhaustion of the sovereign State, or been virtually abandoned. 
A recognition of independence before such event is premature 
and offensive. 

There is sometimes another reason for recognition of insur- 
gents, and that is the necessity of protecting the interests of a 
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nation, growing out of its contiguity or its commercial relations. 
It is a fundamental principle of international law that one nation 
has no right to interfere with the domestic affairs of another 
nation, and yet, circumstances may arise which render a limited 
interference not only expedient but justifiable. 

If we may accept as a precedent the action of Spain itself in a 
similar matter, we have only to recall the fact that in her conquest 
of Peru, she set up a tribunal of her own to judge the Inca of 
Peru according to Spanish law, for acts done, not against inter- 
national law, but in the administration of his internal affairs. 
Surely, here was a gross breach of right, patterned after the 
ancient Roman method of interference with the domestic affairs 
of other nations, for the purpose of conquest. 

England, in 1821, officially declared to the allied powers that 
she was prepared ‘‘ to uphold the right of any State or States to 
interfere, where their own security or essential interests were 
seriously endangered by the internal transactions of another 
State; that the assumption of the right was only to be justified 
by the strongest necessity, and to be limited and regulated 
thereby; that it could not receive a general and indiscriminate 
application to all revolutionary movements, without reference to 
their immediate bearing upon some particular State or States; 
that its exercise was an exception to general principles of the 
greatest value and importance, and as one that only properly 
grows out of the circumstances of the special case — and that 
exceptions of this description could never, without the utmost 
danger, be so far reduced to rule as to be incorporated into the 
ordinary diplomacy of States, or into the institutes of the law of 
nations.”’ 

Vattel, an eminent and recognized authority on the law of 
nations, says that, consistently with the laws of nations, assist- 
ance may be given to the subjects of another nation who have 
revolted, when rulers have violated the rules of the social com- 
pact and given just cause to their subjects to consider themselves 
discharged from their allegiance. He mentions the case of the 
Prince of Orange, as a justifiable interference because the tyranny 
of James II, had compelled the English nation to rise in their 
defense and call for his assistance. Of course there is no precise 
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limitation to this right and it is extremely delicate in its applica- 
tion and must be controlled by the principles of justice and sound 
policy. It can only be exercised when the new State has been 
actually established and sufficient means and spirit have been 
displayed to give rise to a belief in the stability of the new State. 
The assistance which France gave us in our Revolutionary War is 
a fair example of this principle, and numerous other precedents 
could be cited. 

It was stated, on the part of the British ministry, in Parlia- 
ment, by Lord Palmerston, in 1847, as a rule laid down by 
writers on the law of nations, that when civil war is regularly 
established in a country, and when the nation is divided into 
conflicting armies and opposing camps, the two parties in such 
war may be dealt with by other powers as if they were separate 
communities, and that such powers may take part with one side 
or the other, according to their sympathies and interests, just as 
they might in a war between separate and independent nations. 
Such interference, however justifiable and safe, will be rare, and 
requires the exercise of eminent discretion, for such intervention 
becomes practically an alliance of the two nations, with all that 
such alliance imports. 

Intervention to end the war by imposing a rational compromise 
between the contestants is closely connected with what has just 
been said; but there are also additional reasons, as where the 
interests of humanity demand it from other nations, for the pur- 
pose of putting an end to a strife which is so barbarously con- 
ducted that there seems to be no ending, except the extermination 
of one party or the other; or where the general commercial 
interests of other nations are in danger of destruction. Here 
again intervention is practically equivalent to a declaration of 
readiness to accept war as a part of the consequences. 

Senators Proctor and Gallinger, who recently visited Cuba, 
have publicly stated that 400,000 Cubans have died as a result of 
the policy of Spain in concentrating the provincial population 
within town limits, without providing them with support or 
means of support. Such a condition of affairs, in the interests 
of humanity and according to recognized precedent, may well 
justify the intervention of foreign States. 


q 
q 
a 
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Neutrality is governed not merely by international law, but 
by the municipal laws of the different nations. Thus the United 
States and Great Britain have, each its own, neutrality statutes 
which differ from each other in some essential particulars. Each 
nation resorts to its own statutes to decide its own rights and 
duty. 

By the Treaty of Washington of 1871, between Great Britain 
and the United States, and known as the ‘* Alabama Claims 
Treaty,’’ three rules were laid down, which the contracting 
parties agreed to observe and to invite other maritime powers to 
accede to: First, to use due diligence to prevent the arming 
within or departure from its jurisdiction of any vessel suspected 
of being intended to carry on war against a power with which it 
is at peace. Second, not to permit tlie use by either belligerent 
of its ports or waters as a base of military or naval operations 
against the other. Third, to exercise due diligence in its own 
ports and waters, and as to all persons within its jurisdiction, to 
prevent any violation of the foregoing obligations and duties. 

One further branch of the rights and duties of vessels in time 
of peace is the right of search. You will remember that the 
War of 1812 was largely caused by the right claimed by Great 
Britain and denied by the United States, to search American 
vessels for the purpose of ascertaining whether any of the crew 
of the merchant vessels were British subjects liable to duty in 
the British military and naval forces. Great Britain had 
asserted a claim, which she has subsequently modified or aban- 
doned, that a British subject, no matter what change in his 
national status has taken place, or whether or not he had be- 
come a naturalized citizen of another country, was liable for 
military duty in behalf of the country of his birth, and as a 
corollary to that proposition, it maintained the right to search 
American vessels to ascertain whether there were on board 
citizens liable to such duty. That question has never been set- 
tled either by treaty or formal decision of the tribunals of either 
country. It is true that Great Britain maintained the right and 
that the United States denied it, but even in the treaty of peace 
which terminated the War of 1812, nothing was settled upon 
that subject, and the question is still an open one, so far as any 
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treaty is concerned. Great Britain, however, has practically 
receded from her position at that time, and the question is not 
likely again to become important. 

In 1861, the question as to how far a merchant vessel may be 
stopped on the high seas and persons taken out of her by the 
officers of a foreign government vessel, re-appeared in a very 
different form. The British mail steamer Trent sailed from 
Havana for St. Thomas, on the 7th of November, 1861, under 
charge of a commander of the navy. On board, as passengers, 
were Mason and Slidell, Commissioners of the Confederate 
States, proceeding to England and France. About nine miles 
from Cuba the Trent was stopped by the San Jacinto, an 
American ship of war, the two commissioners with their secre- 
taries were taken out, and the Trent was then allowed to con- 
tinue her voyage. The commissioners were imprisoned in a 
fortress in the United States. The British Government instantly 
demanded their restoration with an apology for the aggression, 
and in case of refusal, Lord Lyons, the British Ambassador at 
Washington, was directed to withdraw. Instructions were given 
to representatives of France, Austria, Prussia and Russia by 
their respective governments, to sustain the demands of Great 
Britain. It was contended by the United States that the per- 
sons seized were contraband of war, and that, the Trent being a 
neutral merchant vessel, it was the right of the San Jacinto as a 
belligerent cruiser to stop her for the purpose of ascertaining 
her true national character, and of seizing any contraband found 
on board. The detention of the commissioners was, however, 
not persisted in, and they were delivered up on considerations 
connected with complaints previously made by the United States 
as to the impressment of seamen from their vessels. The Trent 
was on a bona fide voyage from one neutral port to another; 
she was a mail steamer, one of a class of vessels peculiarly 

exempt from molestation, and instead of being captured and 
brought before a prize court, she was simply stopped on the 


high seas and certain arbitrary acts performed on board her by 
the American captain. 


The questions that arise in time of war are quite different 


from those in time of peace, and concern not only the vessels of 
VOL. XXXII. 32 
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the belligerents, but also the vessels of neutrals and the duty of 
the latter toward the belligerents. Of course, it goes without 

saying, that all commercial intercourse between enemies ceases, 

and that any vessel of one belligerent is lawful prey for the war 

vessels or privateers of the other belligerent. In times of war, 

letters of marque and reprisal are issued, commissioning vessels 

to prey upon, capture and take as prize any vessel of the enemy. 

Vessels so captured are termed prizes. They are taken by the 

capturing vessel into any convenient port and there, process against 

such vessel is issued out of the Admiralty Court of the nation of 

the captor. If it is shown that they are the property of the enemy, 

they are condemned, and the proceeds distributed in manner 

provided by statute, a half or a third to the government, and the 

balance among the master and crew, in proportion to their rank 

and salary. It is essential tothe right of prize that the vessel 

belong to the enemy, and courts will inquire into the real 
character and nationality of the vessel, despite the flag she flies. 

Often in such cases, merchant vessels will fly the flag of a 
neutral country, and courts are compelled to ascertain from an 
examination of the ship’s papers, and the general circumstances 
of her voyage, her outfit and character, whether or not she is a 
neutral vessel. If really neutral, she is, of course, released; if 
belonging to the enemy, she is condemned as a lawful prize. If 
a prize is recaptured by a ship of her own nationality, of course, 
the first captors have no rights. As in the case of salvage, the 
enterprise must be successful before the sailors or the captors 
acquire any rights. 

The most important and complicated questions that arise in 
case of war, are, however, those of neutral vessels, and in all the 
civilized countries of the world comity requires that vessels of 
a nation not participating in the war, shall remain neutral. For 
an infraction of this rule, demands may be made upon the nation 
thus violating the laws of neutrality, and satisfaction demanded. 
This was the basis of the claim of the United States against the 
English. government, in the celebrated Alabama cases. A 
neutral is bound to preserve his neutrality; if he violate it, the 
question of violation becomes one for adjustment between the 

State whose sovereignty is thus offended and the offending State. 
In the Alabama case, a vessel was built, armed and fitted out in 
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an English port and a commission was granted to her as a 
privateer, by the Confederate States. She committed depreda- 
tions upon Federal commerce, until her memorable engagement 
with the Kearsarge, off the harbor of Cherbourg. The United 
States made a claim upon the British Government that such 
building, fitting out and arming in English ports was a violation 
of England’s neutrality, according to her municipal law; and the 
International Court of Arbitration, sitting at Geneva, awarded 
damages to the various owners whose property had been captured 
by the Alabama and like cruisers. 

The general law is that a neutral is strictly bound to maintain 
his neutrality. This is the duty that isimposed upon him. His 
rights, upon the other hand, are that he is exempt from capture 
by either belligerent. But the vessels of a neutral are liable to 
search by the vessels of either belligerent, in the attempt to 
discover whether or not the claim of neutrality which the neutral 
vessel makes by flying the flag of the neutral country is real or 
pretended. If the claim is real and the vessel is strictly neutral, 
the belligerent has no further rights. If, however, the vessel is 
the property of a belligerent, masquerading under the flag of a 
neutral, the rights of capture may be asserted. This question 
may be tested in the forum of any civilized country, and the 
decision will be based upon the law of prize, common throughout 
the civilized world. 

The citizens of any neutral country, however, are free to 
trade with either belligerent, provided such trading does not 
infringe the laws already laid down. Upon this subject Thomas 
Jefferson said :— 

‘* Our citizens have always been free to make, vend and ex- 
port arms. It is the constant occupation and livelihood of some 
of them. To suppress their callings, the only means, perhaps, 
of their existence, because a war exists in foreign and distant 
countries in which we have no concern, would scarcely be 
expected. It would be hard in principle and impossible in 
practice. The law of nations, therefore, respecting the rights 
of those at peace, does not require from them such an internal 
derangement of their occupation. It is satisfied with the ex- 
ternal penalty pronounced in the President’s proclamation, that 
of confiscation of such portion of these arms as shall fall into 
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the hands of the belligerent power on their way to the ports of 
their enemies.”’ 

The statutes of the United States, for instance, provide that 
no vessel shall be fitted out or armed in the ports of the United 
States, for making war, or cruising or committing hostilities upon 
the commerce of any nation with which the United States is at 
peace. This does not prevent the citizens of the United States 
from engaging in commercial enterprise, such as the selling of 
arms or munitions of war to one of the belligerents, and such an 
act is not in contravention of the statutes of the United States. 
To be a violation of the neutrality laws, there must be in the 
ports of the United States a fitting out and arming a vessel for 
cruising or committing depredations upon the commerce of one 
of the nations.!. The war vessels of either belligerent, however, 
have the right to seize and confiscate any such cargo as contra- 
band of war. The ship itself, theoretically considered, may or 
may not be contraband. If on its way to a belligerent port 
for the purpose of being sold to the belligerent, it will be con- 
traband if it is adaptable or readily adaptable for the transport- 
ation of troops or the purpose of military material. As almost 
all ships may in some way be applied to such purposes, they are 
quite certain to be condemned as contraband. Thus, in one 
case where the captain had orders to sell at his port of destina- 
tion, if he could find a good purchaser, but otherwise to seek 
freight, the ship was condemned. Of course, if a neutral vessel 
is used as a transport for the enemy’s forces, it is subject to 
confiscation if captured by the opposite belligerent. 

In time of peace and until a public declaration of war, there 
is no rule of international law which prevents the sale of war 
vessels by one nation to another, but such transaction must be 
complete before war is declared. For instance, if a war vessel 
were sold, even by a private person in England, to the United 
States, and before she was actually completed and delivered to 
our government, war should be declared between the United 
States and Spain, it might well be that, by her own neutrality 
statute, England would be bound to prevent the vessel from 
leaving the port. Such was the practical effect of the Alabama 
decision. 

1 Bermuda, 13 Wall. 514. 
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THE POWER OF THE STATE TO REGULATE PRICES 
AND CHARGES.! 


The limits of the province of government, how far govern- 
mental interference in the affairs of society should extend, 
involves questions about which philosophers and statesmen, the 
learned and the unlearned, have differed from time immemorial. 
In practice, the pendulum has swung one way and then the other 
way. Our ideas of so-called fundamental principles are strongly 
affected by prevailing conditions, that is, by the circumstances 
which surround us for the time being. So, also, the limits of 
the rights of private property and of the freedom of contract ap- 
pear differently to us under different forms of social conditions. 

While the Roman law, in its general theory, permitted the free 
determination of prices to vendors as one of the incidents to the 
right of property, we find that, in a period of general distress, 
during the reign of Diocletian, an imperial edict was issued con- 
demning the extortion of Roman merchants and fixing the maxi- 
mum prices of most of the essentials of life, including provisions, 
meat, salt, oil, fruits, timber, corn, wine, clothing and the wages 
of laborers and artisans. In a note to Gibbon’s Rome this edict 
is spoken of as ‘* perhaps, the most gigantic effort of a blind 
though well intended despotism to control that which is, and 
ought to be, beyond the regulation of the government.”’ 

In the seventeenth and eighteenth centuries the spirit of regu- 
lation ran to excess. John Stuart Mill tells us that in France, 
during that period, all industries were controlled by legions of 
inspectors. Machines were broken and products burned when 
not conformable to government rules, improvements were pro- 
hibited and inventors fined; artisans could neither choose the 
place in which to establish themselves, nor work at all seasons, 
nor work for all customers; certain fabrics could only be woven 
in certain towns and other fabrics in other towns; some facto- 


1 Address of Hon. Gustavus A. Finkelnburg, of St. Louis, before the Missouri 
State Bar Association. 
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ries were obliged to suspend work from the Ist of July to the 
15th of September in order to facilitate the harvest. All this 
was well intended and supposed to be for the general welfare. 
It was paternalism run mad. 

In England, too, regulation of trade and labor was at times 
predominant. Statutes of Edward III,! not only prescribed who 
should labor for others, but, in a general way, what laborers 
and mechanics should charge for their services; they also under- 
took to regulate the prices of victuals and merchandise, the 
wages of farm hands, as well as the diet and apparel of servants. 
A similar statute of Elizabeth,? abandons the idea of fixing 
prices absolutely, but provides that justices of the peace of every 
shire shall yearly assemble and, taking into consideration the 
state of the times,.prescribe the wages of artificers, husbandmen, 
laborers, servants and workmen. This act also contains many 
minute regulations for employers and employés, prescribes 
among other things how many hours mechanics and laborers 
shall work, how many meals they shall eat a day, how much 
time shall be allowed for meals, how much time for drinking, 
and how long they should sleep. 

Not satisfied with regulating nearly every act of a man’s life, 
it was finally ordered that every corpse should be buried in a 
shroud made of pure English wool, under penalty of £5. 

The English idea of the right and duty of the government to 
regulate things generally was brought over to this country by 
the early colonists. Theirs was essentially a paternal govern- 
ment. One of the earliest subjects of legislation in Massachu- 
setts was the regulation of prices and wages. In 1633 it was 
ordered that carpenters, sawyers, masons, bricklayers, wheel- 
wrights and various other mechanics should not take above 2 
shillings a day. Inferior workmen to have such wages as the 
constable and two other inhabitants should appoint. In the same 
year it was ordained that merchants should not sell certain enumer- 
ated commodities above the rate of 4 pence in a shilling more 
than the same cost, and as to all other articles of merchandise 
dealers were solemnly advised ‘*to be a rule to themselves in 
keeping a good conscience, assuring them that if any man exceed 


1 23, 25 and 37 Ed. III. 2 6 Eliz. c. 4. 
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the bonds of moderation, we shall punish him severely.”’ And 
soon after this, an unfortunate carpenter was ordered to be set 
in the Boston stocks, which he himself had constructed, ‘* for 
his extortion in taking £2 13 shilling and 4 pence for the wood- 
work of said stocks.”’ 

Virginia, too, at one time undertook to prohibit the sale of 
merchandise at more than 25 per cent advance on the cost, and 
fixed the price of tobacco at 3 shillings per pound. Other colo- 
nies indulged in similar legislation, and this continued at inter- 
vals down to 1777, when, in consequence of the high prices 
caused by a depreciated currency, the Continental Congress re- 
quested all the States to adopt measures to regulate the price of 
labor, manufactures and commodities. A number of States, 
including New York, passed laws containing both long schedules 
of prices both for labor and merchandise ; but they proved prac- 
tical failures and were soon afterward repealed. There does not 
seem to have been any controversy over any of these enactments 
on the ground that they exceeded the proper bounds of legisla- 
tive power — no contest as to their validity and legality. They 
simply failed because of their impracticability. 

But, after the adoption of our Federal and State constitutions, 
it seems to have been generally assumed that such legislation 
would be inconsistent with the American idea of constitutional 
freedom of action. Not that the forefathers anywhere inserted 
express provisions against such legislation in their organic laws, 
but the supposed inconsistency was drawn indirectly from several 
constitutional provisions, and because it was supposed to be 
against the general spirit of our institutions. In other words, it 
was assumed to be a part of the natural and civil liberty 
guaranteed by American institutions to form business relations 
and to make contracts free from State interference, and this was 
thought to include the right of everyone to ask for his wares or 
services whatever price he was able to get and others were will- 
ing to pay.) 

About this time a change also took place in the economic 
views of the subject. Adam Smith’s book had appeared and 


1 Tiedeman on Police Power, par. 93; Cooley’s Constitutional Limitations, 
p. 742. 
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was widely read. The laissez faire or non-interference school 
of political economy gained the ascendency. Prices, it was 
said, if let alone, will be automatically regulated by free com- 
petition. If prices run up too high, competition will force them 
down — if they fall too low, the decline in competition will enable 
them to rally. 

In France the great Revolution wiped out what remained of 
old-time trade regulations, and in this country the Jeffersonian 
doctrine of reducing government interference in the affairs of 
the people to aminimum became the popular idea. At all events, 
and from whatever cause, it is a fact that during the first half of 
the present century we find no noticeable attempt at such legis- 
lation in this country. 

But with the growth of our country and the tremendous de- 
velopment of industrial factors, new problems gradually forced 
themselves upon the attention of courts and legislatures. It was 
found that competition gave way before combinations of capital 
called ‘* trusts,’’ and that the automatic process of price regula- 
tion would not work effectively under such a system of indus- 
trial consolidation. Two efforts were now directed to meet this 
new condition of things — the so-called anti-trust laws, the object 
of which is to enforce compulsory competition; and, direct 
regulation of rates and charges by the State itself. 

The first of these, the anti-trust laws, are but modern forms 
of the old English statutes against engrossing the market, and 
of the common law rule against monopolies. English and 
American law has always proceeded upon the principle that the 
public is interested in competition as a means of allowing the 
natural laws of supply and demand to operate upon prices, and 
hence the law discountenances, as against public policy, any 
agreement or combination whereby the price of a commodity is 
removed beyond the influence of legitimate competition. To 
this extent the power of the State to regulate prices has never 
been questioned, or, if questioned, the practice has at least been 
sanctioned by long and continuous usage.! 


1 The Case of Monopolies, 11Coke, State, 666; DeWitt Wire Cloth Co. ». 
85; 4 Blackstone’s Commentaries, pp. N. J. Wire Cloth Co., 14.N. Y. S. 277. 
158-60; Salt Co. v. Guthrey, 35 Ohio 
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The second method, direct legislative regulation of rates and 
charges, is a revival of an old time but long discontinued gov- 
ernment supervision of trade under the more modern title of the 
police power of the State. 

The first return to legislation regulating charges in this coun- 
try was in respect to railroad rates. Following a strong public 
impulse, that cluster of Northwestern States — Iowa, Wisconsin, 
Minnesota and Illinois —took the initiative by enacting laws to 
regulate, limit and prescribe the rates of charges for railroad 
transportation. A bitter legal struggle ensued in the courts, 
which culminated in the famous Granger cases,’ all of which are 
reported in the 94th U. S. Supreme Court Reports, and since 
which time it has become the settled doctrine that where a legis- 
lature is not restrained by any contract between the State and 
the corporation, it may limit and regulate railroad rates in any 
manner it sees fit, provided it does not amount to a virtual 
destruction or confiscation of the property. 

The cases of the railroads were comparatively easy of solu- 
tion. The nature of their functions necessarily involves a mo- 
nopoly, with special privileges and franchises granted by the 
State itself. They are quasi-public corporations, created by the 
government for public purposes and endowed with the right of 
eminent domain. Besides this, common carriers have always 
been considered subject to regulation as to their duties toward 
the public, differing in this respect from ordinary employments. 

But a long and important step was taken in the case of Munn 
v. State of Illinois, also reported in the 94th U.S. The decis- 
ion in that case is perhaps the most important and far-reaching 
of any rendered in this country since the late war. Its effect 
cannot as yet be fully estimated. It will probably be as often 
cited in the future as the Dartmouth College case has been in 
the past. In one respect there is a similarity in these two decis- 
ions. Each was the expression of a prevailing national senti- 
ment. During the first period of our national era the American 
people were profoundly impressed with the necessity of proving 
to the world that democracy was consistent with stability; that 


1 Chicago Railroad v. Iowa; Peik Chicago Railroad v. Ackley; Winona 
v. Railroad; Stone v. Wisconsin; Railroad v. Blake. 
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rights of property could be as secure under a people’s govern- 
ment as under a monarchy; that the Anglo-Saxon idea of the 
sacredness of contracts would be perpetuated by the descendants 
of Anglo-Saxons in America; in short, that this government, 
though the outgrowth of a revolution, would cultivate the same 
punctillious regard for law, and the private rights of men, as the 
most enlightened and conservative countries of Europe. The 
Dartmouth College decision was one of many born of this senti- 
ment. No one can overestimate the value of this trend in the | 
early administration of justice in this country. It won the con- 
fidence of the world, and laid the foundation for our unparalleled 
development as a commercial and industrial nation; but with 
that wonderful development also came the usual incidents — 
wealth, concentration of capital and the aggrandizement of in- 
dustrial and commercial combinations, so that gradually the 
attention of the people was directed to the rights of the public 
rather than those of the individual, and a new line of decisions 
was inaugurated, of which the Munn case is a prominent 
example. 

‘The case, briefly stated, was this: In the year 1871 the Leg- 
islature of Illinois passed an act to regulate public warehouses 
for the storage of grain in cities having not less than 100,000 
inhabitants. It provided, among other things, that the maxi- 
mum charge for storage and handling of grain should be two 
cents per bushel for the first thirty days, and one-half cent per 
bushel after the first thirty days. Messrs. Munn & Scott were 
the proprietors of a grain elevator and warehouse in the city of 
Chicago; they refused to conform to this law, were prosecuted, 
found guilty and fined. The judgment of the Criminal Court 
of Chicago having been affirmed by the Supreme Court of 
Illinois,’ the defendants sued out a writ of error to the Supreme 
Court of the United States.? 

The principal point raised in the Supreme Court of the 
United States was, that the law in controversy was void under 
that part of the Fourteenth Amendment to the Federal consti- 
tution, which provides that no State shall ‘‘ deprive any person 
of life, liberty or property without due process of law, nor deny 


1 See 69 JIl., p. 80. 294 U.S. 113. 


POWER OF STATE TO REGULATE PRICES AND CHARGES. 507 


to any person within its jurisdiction the equal protection of the 
laws.”’ 

Munn & Scott held the warehouse in question as private indi- 
viduals. There was no incorporation and they enjoyed no fran- 
chises or privileges granted by the State. They came into 
court and in effect said: We own this piece of property as 
private individuals, with all the incidents and rights appertaining 
to private ownership; we claim the right to use it ourselves or 
to let others use it upon such terms as we deem best, and we 
appeal to the court for protection against an attempted encroach- 
ment upon the rights of private property, as established by the 
law of the land since time immemorial. 

But the court answered: It is true you own this property as 
private individuals, but you have chosen to devote it to a public 
use. Private property may become clothed with a public inter- 
est when used in a manner to make it of public consequence so 
as to affect the community at large. You have devoted your 
property to such use, and hence you must submit to be con- 
trolled by the public for the common good. You may withdraw 
your property from this public use whenever you choose to do 
so, but as long as you maintain the public use you must submit 
- to public control. The court then calls attention to the fact 
that there are but fourteen warehouses in Chicago adapted to 
the grain business, that the grain producing region of the West 
and Northwest sends this grain by water and rail to Chicago, 
where the greater part of it is shipped by vessel or rail to other 
points in this country and Europe; that Chicago is the greatest 
grain market in the world; that all this grain must pass through 
these fourteen elevators; that the owners of them annually agree 
upon auniform rate to be charged by each for the storage and 
handling of grain and that in view of all these circumstances 
they exercise a virtual monopoly over the grain production of 
seven or eight great States of the West while on its way to other 
States and the seashore; that they stand in the very gateway of 
commerce and take toll from all who pass; that therefore their 
occupation has been clothed with a public interest and ceases to 
be a mere matter of private concern. 

The decision in the Munn case has been severely criticised 
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both on and off the Bench. Mr. Justice Field in his dissenting 
opinion said that the principle upon which it was founded was 
subversive of the rights of private property heretofore believed 
to be protected by constitutional guarantees against legislative 
interference, and that if there be no protection against such an 
invasion of private rights of property then all the business in 
the State would be held at the mercy of a majority of its leg- 
islature. 


Mr. Justice Brewer, in speaking of the doctrine of Munn v. 


Illinois in a subsequent case involving the same question, said 
that if carried out to its logical conclusion Bellamy’s ‘* Looking 
Backward ”’ will be nearer than a dream.! 

Both these judges maintained that, legally speaking, prop- 
erty is devoted to a public use when, and only when, the use is 
one which the State has a right to create and maintain; or 
where private property is actually dedicated to a public use, and 
that the vice of the Munn case is that it places the mere public 
interest in the use of property upon the same basis as public 
property itself. 

But, notwithstanding all the attacks which have been made 
on this decision during the last twenty years by dissenting 
judges, by prominent members of the bar and in legal journals, 
it still stands, and in two subsequent cases in which the ruling 
was directly attacked, viz., Budd v. New York,? involving the 
New York grain elevator law, and Brass v. North Dakota,’ in- 
volving the Dakota law, the Munn case was expressly reaffirmed. 

It may fairly be concluded, therefore, that the decision in 
Munn ». Illinois has come to stay, and we might as well look it 
squarely in the face and see what it really amounts to. 

Like many other decisions of importance, the Munn case 
admits of a broad and of a limited interpretation. There are 
expressions in the opinion which, taken in the abstract, might 
indeed lead to extraordinary results; as for instance, the propo- 
sition often reiterated in the opinion that whenever a person 
devotes his property to a use ‘ in which the public has an inter- 
est, he must submit to be controlled by the public,”’ or, as it is 
sometimes stated in the opinion, that whenever private property 


1 Budd v. New York, 143 U. S..517. 2 143 U. S. 517. 3 153 U. S. 391. 
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is ‘‘ affected with a public interest’’ it ceases to be juris privati 
only. 

It is these rather broad declarations which have alarmed the 
conservative element in the legal profession, What is the mean- 
ing of the phrase: ** Affected with a public interest ’’ as used in 
the decision? As Mr. Justice Brewer in his dissenting opinion 
in the New York case already referred to says: ‘* No man liveth 
unto himself alone, and no man’s property is beyond the touch 
of another’s welfare. Everything, the manner and extent of 
whose use affects the well being of others, is property in whose 
use the public has an interest. Take, for instance, the only store 
in a little village. All the public of that village are interested in 
it; interested in the quantity and quality of the goods on its 
shelves, and their prices, in the time at which it opens and closes, 
and, generally, in the way in which it is managed; in short, 
interested in the use. Does it follow that the willage public has 
a right to control these matters? That which is true of the 
single small store in the village, is also true of the largest mer- 
cantile establishment in the great city. The magnitude of the 
business does not change the principle. * * * The public 
has in each case an interest in the use, and the same interest, no 
more and no less.’’? 

There is a popular impression also that the Munn case rests 
largely on the fact that grain and its product is an article of 
prime necessity and is for that reason ‘ affected by a public 
interest.’’ This idea receives color from the fact that the opin- 
ion in the case asserts that the railroad which carries the grain, 
the warehouseman who stores it, the miller who grinds it, and 
the baker who turns it into bread, are subject to regulation as to 
their charges. Of course this doctrine would open a field of 
almost limitless possibilities for legislation. Breadstuffs are no 
more ‘* affected by a public interest’’ than meat products or 
clothing and a variety of other things essential to man’s exist- 
ence. Indeed, as Mr. Justice Field says, ‘‘ there is hardly an 
enterprise or business engaging the attention and labor of any 
considerable portion of the community, in which the public has 
not an interest in the sense in which that term is used by the 


1 Budd v. New York, 143 U. S. 517, 549-50. 
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court in its opinion,’’ and he adds, that the doctrine which allows 
the legislature to interfere with and regulate the charges which 
the owner of property thus employed shall make for its use, that 
is, the rates at which all these different kinds of business shall 
be carried on, has never before been asserted by any judicial 
tribunal in the nation. 

But turning from all these speculations as to the possible 
extensions of the rule in Munn’s case, let us remember that in 
a juridical sense, a case decided should always be construed by 
the light of the essential facts which called for judicial action. 
There was an element in the Munn case which is commented on 
and emphasized in various parts of the opinion and in the quota- 
tions from other authorities, as one of the essential elements in 
the grounds of the decision, and that is'the element of monopoly ; 
that these elevators were so connected with each other and with 
the railroads as to form virtually a monopoly, standing ‘ in the 
very gateway of commerce and taking toll from all who pass.”’ 
This aspect of the case is distinctly urged by the Attorney- 
General of Illinois, in his brief as reported in the official report 
of the case. He says:— 

‘* Whenever any person pursues a public calling, and sustains 
such relations to the public that the people must of necessity 
deal with him, and are under a moral duress to submit to his 
terms if he is unrestrained by law, then, in order to prevent 
extortion and an abuse of his position, the price he may charge 
for his services may be regulated by law.’’ 2 

That this monopolistic feature was one of the essential condi- 
tions on which the decision rested is emphasized by subsequent 
references to the case by Chief Justice Waite, who wrote the 
opinion, and by Justices Miller and Bradley, who concurred in 
it — references to the case made after the storm of unfriendly 
criticism on their decision had attracted general public attention. 
In these subsequent references they take pains to put forward 


the monopoly feature as one of the grounds of the decision in 
the Munn case.’ 


1 Dissenting opinion in Munn v. 3 See Spring Valley Water Works 
Illinois, 94 U. S. 141. v. Schottler, 110 U.S. 347, 354; Sinking 


2 Munn ». Illinois, 94 U. S. loc. cit. Fund Cases, 99 U.S. 700, 747; Wabash 
122, 


Railroad v. Illinois, 118 U. S. 557. 
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There is still another view of the Munn case, viz.: that the 
warehouses involved in that case were virtually part of a 
transportation system and hence subjected to regulation like 
common carriers. This is the view evidently taken of the 
Munn case by our own Supreme Court in Belcher Sugar Refining 
Co. v. Grain Elevator,! in which Judge Black, speaking for the 
court, says: ** The elevator, it will be seen, is made one of the 
connecting links between the great land and water common car- 
riers. * * * The powers granted, to and duties imposed 
upon, the elevator company of themselves show that the prop- 
erty of the company is clothed with and has attached to it a 
public trust. Just like a railroad or a steamboat, the property 
is private, and it is operated for private gain, but the use is 
public * * * It is subject to public regulations, and the 
State may prescribe regulations even as to charges.”’ 

Thus limited, the decision in the Munn case is divested of 
much of its supposed dangerous tendency. It has been said 
that the case of Brass v. Dakota,? had no * virtual monopoly ”’ 
element in it, and hence went a step beyond Munn v. Illinois; 
but an examination of the statement of facts in the Dakota case 
will show that circumstances constituting a virtual monopoly 
were set out and distinctly relied on, and by connecting the 
opinion with the facts of the case, it does not necessarily broaden 
the doctrine of the Munn case; so that taking all things into 
consideration, the general rule to be drawn from this much dis- 
cussed case may perhaps be fairly stated as follows : — 

Whenever one or more business establishments in a State 
constitute a virtual monopoly, to which the general public must 
resort, and when their charges assume the character of a toll or 
tax which every one must pay,.then the State may, in the 
interest of the public welfare, subject them to government con- 
trol and regulate those charges. 

It remains to be stated that the rule as originally laid down 
in the Munn case has been modified in one important particular 
by subsequent decisions. Inthe Munn case the legislative power 
to regulate is announced as an unlimited power, leaving the 
application thereof to the judgment and discretion of the legis- 


1101 Mo. 192. 2 153 U. S. 891. 
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lative body; but soon after, the Supreme Court intimated that 
such regulation must not be unreasonable.’’ And finally in 
Chicago Railroad Co. v. Minnesota,? definitely confined the 
power of legislative regulation to that which is just and reason- 
able, reserving to the courts the ultimate power of review — 
not that the courts will establish a schedule of their own — but 
merely condemn or sustain a schedule enacted by the legislature 
or by a commission under legislative authority .* 

This doctrine has just been applied by the Supreme Court of 
the United States in the Nebraska Maximum Rate case, in a 
decision not yet reported in full.‘ 

The doctrine of the Munn case has thus far been applied to 
telephone charges ;° to telegraph charges; °* to stock yard com- 
panies;* to tobacco warehouses;* to charges for gas;° to 
water rates; to wharfage charges; " to ferries,” and to some 
other similar establishments. It will be observed that the 


monopoly element pertains to all of these, and that so far at 
least there has been no very general extension of the power of 
the State to regulate prices and charges. 

In conclusion it may not be out of place to indulge in a little 


ooking forward.’’ At the close of the 19th century we find 
ourselves in an epoch of great industrial and sociological 
changes. New ideas are knocking at the doors of our courts for 
judicial recognition. Under the pressure of public necessity 
State authority is gradually narrowing the doctrine of individ- 


1 Water Works v. Schottler, 110 
U. S. 347; and the Railroad Commis- 
sion Cases, 116 U. S. 207. 

2 134 U.S. 418. 

3 See decision by McKenna, J., in 
Southern Pacific Railroad v. Board of 
Railroad Commissioners, 78 Fed. 236. 

4 Smyth, Attorney-General et al. 
constituting the Board of Transporta- 
tion of Nebraska, appellants v. Oliver 
Ames et al. respondents, decided 
March 7th, 1898. 

5 Hackett v. State, 105 Ind. 250; 
Chesapeake Telephone Co. v. Balti- 
more Telephone Co., 66 Md. 399; 
Central Telephone Co. v. State, 118 


Ind. 194; see also St. Louis v. Bell 
Telephone Co., 96 Mo. 623, 627. 

6 Seavell v. Western Union Tele- 
graph Co., 116 N. C. 211; State v. 
Same, 113 N. C. 213. 

7 See laws of Kansas and Nebraska, 
1896-7. 

8 Nash v. Page, 80 Ky. 539, 545. 

® State v. Gas Co., 34 Ohio St. 572; 
Zanesville v. Gas Co., 47 Ohio St. 1. 

10 Spring Valley Water Works v. 
Schottler, 110 U. S. 347. 

11 Ouachita Packet Co. v. Aiken, 121 
U.S. 44. 

12 Hudson Co. v. State, 24 N. J. Law, 
718. 


POWER OF STATE TO REGULATE PRICES AND CHARGES. 513 


ualism. The bench and bar as well as the legislatures will be 
largely occupied with these questions in the immediate future. 
Among the changes which are going on is a gradual shifting 
of the relation of trade to the general public. Hardly a week 
passes without some announcement of the formation of a new 
‘‘trust.”’ If the present trend continues and our anti-trust 
laws are unable to check it, the time may come when most of 
the great staple articles of necessity will be controlled by single 
combinations. If that time does come, then the automatic 
price regulation, upon which the public has hitherto relied, will 
have reached the limit of its usefulness. That automatic pro- 
cess, as we have seen, depends upon free competition. With 
competition removed, it must cease to operate. 

It does not require a very great stretch of the imagination to 
see that the people will in that event look to direct price regu- 
lation by the State as the only protection in case of need; and 
that then there will be a strong pressure brought to bear upon 
legislatures and courts to extend the doctrine of the Munn case 
to all articles of consumption which have passed into the hands 
of a ‘* virtual monopoly.’’ So that the manufacturer and mer- 
chants who are pushing along the process of concentration and 
combination in certain lines of business may ultimately find 
themselves confronted by a much more serious power than com- 
petition, to wit, price regulation by the State. 

Let us hope that such an emergency will not arise, but if it 
does, let us trust that the good sense of the American people 
and the traditional conservatism of the bench and bar, will 
nevertheless confine State interference in the business affairs 
of men to that minimum which under the circumstances may 
seem an unavoidable public necessity. 


Norte. 


The case of the Mayor of Mobile v. Yuille’ has not been 
referred to in the foregoing paper. It has come into promi- 
nence of late because it is apparently cited by the court in 
Munn’s case as an instance of the power to regulate the price of 


1 3 Ala. 137 (decided in 1841). 
VOL. XXXII. 33 
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bread. As a matter of fact the point in judgment was a failure 
on the part of the baker to conform to an ordinance fixing the 
weight of bread. It is true that the same ordinance also regu- 
lated the price, and in upholding the ordinance the court used 
general language concerning the ancient right of the “ assize of 
bread,”’ which included weight, quality and price. So far as the 
latter is concerned Mr. Cooley says: ‘* Regulating the weight of 
bread is common and necessary to prevent imposition; but 
regulating the price of bread we should suppose would now meet 
with such resistance anywhere, as would require a distinct deter- 
mination upon its constitutional rightfulness. How the baker 
can have the price of that which he sells prescribed for him, 
and not the merchant or the day laborer, is not apparent. In- 
deed, to attempt the power seems to render necessary the recog- 
nition of the principle that there is and can be no limit to 
legislative interference, but such as legislative discretion from 
time to time may prescribe.’’ ? 

As to millers (also referred to in Munn’s case), there is a 
distinction between the old-time custom or neighborhood miller 
and the modern commercial miller. The former ground the 
grain brought to his mill for the consumption of the person 
bringing it. It was the duty of such miller to grind for all who 
came, just as it was the duty of a common carrier to carry for 
all, and of the inn-keeper to harbor all who came, and the toll 
for grinding at such a mill was subject to regulation. But no 
such power has ever been applied to the modern commercial 
miller who buys grain, turns it into flour and sells that flour.? 


1 Cooley’s Constitutional Limita- 2 See West v. Rawson, 40 W. Va. 
tions, p. 744, note 2. 480; State v. Edwards, 86 Me. 102. 
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THE RIGHT OF EMPLOYERS TO CARRY ON THEIR 
BUSINESS WITH EXTRA-HAZARDOUS APPLIANCES. 


In the February number of this Review, we offered some 
remarks upon that very unsatisfactory maxim, volen(i non fit 
injuria, and endeavored to show that, so far as regards its appli- 
cation to cases involving the liability of an employer to an 
injured servant, the inconsistent conclusions which the courts 
have reached in applying it are traceable chiefly to the difference 
of opinion which prevails as to the correctness of certain 
economic doctrines. It is hopeless, as was pointed out, to expect 
any uniformity in this branch of our law, as long as the maxim is 
being construed both by jurists who accept the gospel of laissez 
faire in its entirety and by jurists who repudiate that gospel more 
or less completely. It was shown that, for practical purposes, the 
meaning which will be attributed by any particular judge to the 
word ‘* volens ’? must depend upon whether he considers that 
the apprehensions which a prospective loss of employment en- 
genders amount to a coercive influence, and, if so, how much 
allowance ought properly to be made for the action of that in- 
fluence upon the mind of the servant. Limitations of space, 
however, prevented our dwelling upon one of the specific doc- 
trines deduced from the maxim as fully as the importance of 
the subject justifies, and this omission we purpose to supply in 
the present article. 

If it is assumed that the fear of losing remunerative work does 
not deprive of its voluntary quality the action of a servant who 
continues in his employment with a knowledge of the existence 
of conditions which make the risk of injury greater than that 
which persons engaged in the same class of work are ordinarily 
called upon to incur, the conclusion is inevitable that an em- 
ployer is entitled to carry on his business with even the most 
defective and dangerous instrumentalities, provided the servant, 
either by his own observation, or as a result of instruction and 
warning, has attained a full comprehension of the hazard to 
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which he is exposed by the use of these instrumentalities. This 
conclusion the courts have not been at all backward in drawing. 
So far as common-law principles are concerned, there is no rea- 
son why an employer who has shipped a crew upon a ‘ coffin 
ship ’’ which fulfills its natural destiny by going to the bottom 
and drowning all hands, should not escape liability, if only the 
men were aware of the actual condition of the funereal craft 
which they were hired to navigate. 

The intimate relation between the rule which involves this 
monstrous result and the doctrines of the laissez-faire school is 
very significantly indicated by the fact that it first made its ap- 
pearance in Anglo-American jurisprudence when those doctrines 
were almost universally accepted as the social creed of the edu- 
cated classes to which lawyers and judges belong. The close- 
ness of the relation is brought into still stronger relief by the 
interesting circumstance that, in tracing back the rule to its 
sources, we find that the judge who first announced it in all its 
repulsive nakedness was the late Lord Bramwell, one of the 
straitest of the sect of those economic Pharisees whose Gamaliels 
were such writers as Ricardo and John Stuart Mill. It is not 
too much to say that the opinion delivered by him in Dynen v. 
Leach, has contributed more largely than any other judicial 
utterance to establish the principle of assumption of risks in the 
rigorous and unmerciful form in which we now have it. The 
judgment that the master was not liable in that case mirrors 
most instructively the views of a generation which was only in- 
duced with the greatest difficulty to enact such humanitarian 
legislation as the Truck Acts and the Factory Acts. The length 
to which the decision goes will be better understood when we 
point out that the applianee which caused the injury had been 
deliberately substituted for one of the safer type generally used, 
and for no other reason than that it was less expensive. Indeed 
the report shows very clearly that the master had been guilty of 


1 (1857) 26 L. J. Exch. 221. Con- Williams v. Clough, 2 H. & N. 258, at 


sidering the far-reaching effects of this 
ruling, the fact that the so-called “ au- 
thorized reporters’? omitted all men- 
tion of this case ‘‘ because no point of 
law was decided by it’’ (see note to 


p. 259), must be regarded as one of the 
most amusing instances on record of 
the inability of such reporters to esti- 
mate the comparative importance of 
decisions. 
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the most cynically reckless neglect of his duties. Upon this 
state of facts we find the learned Lord (then Baron) Bramwell 
discoursing as follows :— 


“There is nothing legally wrongful in the use by an employer of works or 
machinery more or less dangerous to his workmen, or less safe than others 
which might be adopted. It may be inhuman so to carry on his works as to 
expose his workmen to peril of their lives, but it does not create a right of 
action for an injury which it may occasion, when, as in this case, the workman 
has known all the facts, and is as well acquainted as the master with the 
nature of the machinery and voluntarily uses it.’’ 


The note sounded in this passage has been echoed and re- 
echoed ad nauseam through all the countries in which the com- 
mon law is administered. The following passage from a case 
which has been so constantly cited that it may fairly be regarded 
as a fountain of law on this subject will suffice to show how 
closely the American judges have followed in the footsteps of 
their English brethren : — 


“Every manufacturer has a right to choose the machinery to be used in his 
business and to conduct that business in the manner most agreeable to himself, 
provided he does not thereby violate the law of the land. He may select his 
appliances and run his mill with old or new machinery, just as he may ride in 
an old or new carriage, navigate an old or new vessel, or occupy an old or new 
house, as he pleases. The employé having knowledge of the circumstances 
and entering his service for the stipulated reward cannot complain of the pecu- 
liar tastes and habits of his employer, nor sue him for damages sustained in 
and resulting from that peculiar service.’ } 


How effective a bulwark for the master this theory has proved 
to be is only too notorious. Behind it that ‘* inhumanity,” 


1 Hayden v. Mfg. Co. (1861), 29 strongly in favor of the employer: 
Coun. 548. Compare the language ‘‘ Obviousimperfections in methods or 
used by the Supreme Court of Massa- machinery, existing at the time of the 
chusetts to the effect that it is the employment, cannot be made the basis 
legal right of every person to carry on of a liability in favor of an employé 
a business which is dangerous, either who suffers an injury in the course of 
in itself, or in his manner of con- his employment, since the employer 
ducting it, if it is not unlawful and has the right to have and use imper- 
interferes with no right of other per- fect methods and tools, and to ask 
sons. Coombs v. New Bedford Cord- others to enter his employ to aid him 
age Co., 102 Mass. 572. Another perti- in such use, and in so doing does not 
nent passage is the following froma undertake to insure the employé.”’ 
recent judgment rendered by a court Ragonv. Toledo &c. R. Co., 97 Mich. 
which has always construed the doc- 265. 

trine of assumption of risks very 
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which, as Baron Bramwell so airily conceded, may be predicated 
of the conduct of employers who are yet free from legal liabil- 
ity, has found a secure shelter. How preposterously low is the 
standard of duty which this principle fixes for employers is 
apparent from decisions like the following, in which the 
servant’s knowledge of the conditions was held to bar his 
action : — 


A railroad company may leave unfilled the spaces between the ties of a side 
track, and await without any concern the catastrophe which will inevitably 
occur to some luckless employé who is sure, sooner or later, to miss his foot- 
ing, while coupling cars, even though he is using all the care possible or 
reasonably to be expected under the circumstances.! 

A railroad company may, without fear of being called to account, leave scat- 
tered along a grass-grown repair track the pieces of wood, iron, etc., which may 
have fallen on it while the repairs were going on, although there is imminent 
danger that an employé who is called upon to couple cars upon the track will 
be tripped up by such objects.? 

According to most courts an employer may, with impunity, leave cogwheels 
and other dangerous machinery uncovered in situations where his employés are 
constantly passing and repassing, though it is a mathematical certainty that one 
of them will, ina moment of inadvertence, or even without the least fault on his 
part, come into contact with it,3 but, for the credit of humanity, it is proper to 
say that others have taken the position that the master’s responsibility under 
such circumstances is a question for the jury.4 Some of those which absolve 
the master where adults are concerned require him to respond in damages to 
minors;> but the more thorough-going champions of the doctrine will not even 
admit that the master is bound to instruct a minor as to such a danger, or, at 
most, have upheld a verdict on the ground of an omission to instruct.’ 


1 Ragon v. Toledo &c. R. Co., 97 
Mich. 265. Compare Gleason v. New 
York &c. R. Co., 159 Mass. 68, where 
the pitfall which awaited the servant 
was an interval between two planks 
upon a track, just wide enough to 
catch his foot, and hold it long enough 
to prevent him from getting out of the 
way of an advancing car. 

2 Williams v. St. Louis &c. R. Co., 
119 Mo. 316. 

3 Hayden v. Smithville Mfg. Co., 29 
Conn. 548; Sullivan v. India Manuf. 
Co., 113 Mass. 396; Tinkham v. Saw- 
yer, 153 Mass. 485; Rooney v. Sewall 
&c. Cordage Co., 161 Mass. 153; The 
Serapis, 51 Fed. 91, reversing same 


case, 49 Fed. 393; Shroeder v. Mich. 
Car Co., 56 Mich. 132; Sanborn v. 
Atchison &c. R. Co., 35 Kan. 292; 
Craver v. Christian, 86 Minn. 413. 

4 Ames &c. Co. v. Strachurski, 145 
Ill. 192; Barbo v. Bassett, 35 Minn. 
485; Muller v. Northern Mill Co., 53 
Minn. 29. 

5 King v. Ford L. Co., 93 Mich. 
172; Rowe v. Blodgett &c. L. Co., 94 
Mich. 607. 

6 Downey v. Sawyer, 157 Mass. 418; 
Ciriack v. Merchants’ Woolen Co., 146 
Mass. 182; 151 Mass. 152; Buckley v. 
Gutta Percha &c. Co., 113 N. Y. 540. 

7 Coombs v. New Bedford &c. Co., 
102 Mass. 572. 
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The fact that a certain percentage of railway servants are killed or horribly 
mutilated every year owing to the want of blocking in frogs need not, as the 
law stands, cause a moment’s anxiety to their employers.! 

A railroad company may, without fear of being compelled to indemnify an 
injured servant, continue to use an old car which is so much lower than the 
average that a person coupling it runs the most imminent hazard of being 
crushed unless he takes extraordinary precautions which, as everyone who has 
the smallest acquaintance with the hurried manner in which the work on rail- 
roads must often be done, it is most unreasonable to demand from him.? 

A railroad company may load its cars so that rails, beams of timber and the 
like, may project over the ends, and escape liability for the death of a brake- 
man who is killed while coupling them at a time when the dangerous condi- 
tions cannot be discerned owing to the darkness.® 

A railroad company may, with impunity, maintain structures, either beside 4 
or above its track, in such close proximity to it, that employés, while occupy- 
ing upon the cars positions which their ordinary duties constantly require them 
to take, cannot avoid injury without the exercise of a degree of vigilance 


1 Chicago &c. R. Co. v. Lonergan, 
118 Ill. 41; McGinnis v. Canada South- 
ern Br. Co. (1882), 49 Mich. 466; Huhn 
v. Missouri Pac. R. Co., 92 Mo. 440; 
Southern Pac. Co. v. Seley, 152 U. S. 
145. 

2 Fort Wayne &c. R. Co. v. Gilder- 
sleeve, 33 Mich. 133. 

3 Jackson v. Missouri Pac. R. Co., 
104 Mo. 448. There is less hardship 
in such cases as Lothrop v. Fitchburg 
&c. R. Co., 150 Mass. 423, and Atchi- 
son &c. R. Co. v. Plunkett, 25 Kan. 
188, because the coupling was done in 
broad daylight. In another oft-cited 
case of this type, Northern Cent. R. 
Co. v. Husson, 101 Pa. 1, there was 
some ground for holding the servant 
negligent, as he knew that the regula- 
tions of the company required him to 
stoop below the body of the cars while 
he was coupling them, and had, besides, 
on the day of the accident, been espe- 
cially warned to do this. Under these 
circumstances the gravamen of the 
defense is rather that the servant 
night, by taking due care, have averted 


which cannot fairly be expected of the average man. 


In not a few instances it has been sought to relieve the harsh- 
ness of the general principle by contending that the servant 


the accident, than that he accepted the 
risk. The question, however, still 
remains whether the law can justifi- 
ably demand from the servant such a 
degree of care as is implied in the re- 
quirement that, in the stress and 
hurry of his work, he should at his 
peril take notice of a danger of this 
peculiar sort. See last paragraph of 
article. 

4 Fisk v. Fitehburg R. Co., 158 
Mass. 238; Sheeler v. Chesapeake &c. 
R. Co., 81 Va. 188; Illick v. Railway 
Co., 67 Mich. 632; Gibson v. Erie R. 
Co., 63 N. Y. 449. 

5 Brossman v. Lehigh Valley R. Co. 
113 Pa. 490; Wells v. Burlington &c. 
R. Co., 56 Iowa, 520; Hooper v. Co- 
lumbia &c. R. Co., 21 S. C. 541; Will- 
iams v. Delaware &c. R. Co., 116 N. 
Y. 628; Dewitt v. Pacific R. Co., 50 
Mo. 302; Clarke v. Railroad Co., 78 
Va. 709; Baltimore &c. R. Co. v. 
Strucker, 51 Md. 47; Carbine v. Ben- 
nington &c. R. Co., 61 Vt. 348; Bay- 
lor v. Delaware &c. R. Co., 40 N. J. 
L. 23. 
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should be allowed to maintain an action in cases of the above 
type, where the accident occurred by reason of a temporary for- 
getfulness of the danger which caused it, and this forgetfulness 
was excusable under the circumstances. The dialectic weakness 
of this argument, however, is only too obvious. A doctrine 
which imputes to the servant an acceptance of every risk which 
is known and understood necessarily implies that he takes the 
situation as a whole for better or worse. It is quite immaterial, 
therefore, whether the particular peril which eventually pro- 
duced the injury was or was not present to his thoughts at the 
critical moment, and whether he ought or ought not to have 
remembered its existence.'. Usually, therefore, we find the 
courts holding with the most perfectly logical barbarity that the 
servant’s position is not in the least strengthened by the fact 
that, owing to the suddenness of the emergency, or his close 
attention to the work in hand, he conducted himself like a per- 
son to whom the conditions were unknown.? 

That the Rhadamanthine doctrine which prevents the servant 
from obtaining compensation in such cases as the above is 
repugnant to the unsophisticated mind of the average layman is 
well known to every lawyer. It has, as is abundantly demon- 
strated by the persistency with which juries disregard it, been 
introduced into our jurisprudence in the very teeth of public 


1 The question whether, as a matter 
of public policy, the standard of dili- 


Chesapeake &c. R. Co., 90 Va. 351. 
The degree of skill and vigilance 


gence required from the master should 
not be raised in view of the certainty 
that it is unjust to expect that ser- 
vants invited to take part in a compli- 
cated business will constantly keep in 
mind the numerous perils which meet 
them from hour to hour is a wholly 
different matter which we will return 
to later on. See last paragraph of 
article. 

2 Baylor v. Delaware &c. R. Co., 
40 N. J. L. 23; Baltimore &c. R. Co. ». 
Stricker, 51 Md. 47; Louisville &c. R. 
Co. v. Hall, 87 Ala. 708; Bengston v. 
Chicago &c. R. Co., 47 Minn. 486; 
Greenleaf v. Dubuque &c. R. Co., 33 
Iowa, 52. See, however, Beard v. 


which the courts require the ser- 
vant to exhibit in this class of cases, 
particularly those involving injuries 
from low overhead bridges, would seem 
to be equal to, if not greater than, 
that which, as we learn from Mark 
Twain’s delightful book, “‘ Life on the 
Mississippi,’? was possessed by an 
expert pilot, who, when his hour of 
duty arrived, was expected even on 
the darkest night and in the most 
tempestuous weather, to comprehend 
at a glance the exact position of the 
boat without any instruction from his 
predecessor. The comparison may be 
somewhat disrespectful, but, after all, 
‘‘ridentem dicere verum Quid vetat?”’ 
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opinion. This popular disapproval is usually looked upon merely 
as one of the manifestations of that bitter feeling which the 
tyrannical use of capital, and more especially capital as wielded 
by corporations, has engendered in our times among the classes 
upon whom this unscrupulous exercise of the power of the purse 
has weighed most heavily. If this explanation be correct, the 
administrators of the law, bound, as they are, to be no respect- 
ers of persons, have simply done their duty in ignoring a senti- 
ment emanating from such a source. But legal rules are 
defensible only in so far as they correspond with principles of 
abstract justice, and there is always room for at least a suspicion 
that this correspondence does not exist in the case of any rule 
which jurors lose no opportunity of evading. It is worth while, 
therefore, seriously to consider whether, after all, there is not, 
at the bottom of this general hostility, something of which juris- 
prudence may, without being untrue to itself, take notice,— 

whether in short this hostility is not based upon conceptions 
which are thoroughly and essentially juridical, struggling for 
expression in an irregular and oftentimes illogical manner. We 
think that an investigation of the subject will disclose some 
weighty reasons for taking the position that the simplicitas 
laicorum has in this instance obtained a clearer insight into the 
rationale of the situation than the trained intellects of the judges. 

The rule which leaves a master at liberty to carry on his busi- 
ness with any instrumentalities which he may think proper to 
use, provided the servants who will have to handle, or be near 
them in the course of their work, fully understand the situation 
and appreciate the risks, is conceded to be an exception to the 
general principle that ‘* no man may, in conducting his business, 
unnecessarily disregard the rights of others, whether employés 
or strangers.’?? A salutary principle like this, which constitutes 
the very foundation stone of private rights, is not lightly to be 
broken in upon, and the grounds upon which any exception to it 
claims recognition should be closely scrutinized. Can it fairly 
be said that the reasons for thus putting employers in a class by 
themselves are stronger; than those which would subject them 
to the same responsibility as other persons? 


1 Hayden v. Smithville Mfg. Co. (1861), 29 Conn. 548. 
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The doctrine which thus segregates employers has been 
referred by the courts to several considerations, to one or other 
of which greater prominence has been assigned according to 
special circumstances which happened to be under review. But, 
for practical purposes, it must stand or fall according to the truth 
or falsehood of two theories, which, although distinct, are yet, 
in some measure, interdependent. The hypothesis underlying 
one of these is that, on the whole, it is best for the common- 
wealth at large that every man should be suffered to manage 
his property — whether that property be represented by capital 
or by a capacity for performing certain duties —in any manner 
which does not involve a breach of some positive law. The 
hypothesis underlying the other is that, in those civilized com- 
munities with which alone our jurisprudence is concerned, 
employer and employed contract with each other upon an equal 
footing, and are therefore properly treated as voluntary agents 
in respect to the inception, continuance, and termination of 
their relations. 

The simple meaning of the former of these theories is that the 
courts, by virtue of the general power which they exercise of 
conferring from time to time a legal sanction upon rules of con- 
duct which have no other foundation than public policy, have 
decreed that cases involving the liability of an employer to an 
injured servant shall be determined upon the assumption that 
what is commonly known as ‘paternal government”’ is ordi- 
narily deleterious to those whom it is intended to benefit, and 
therefore justifiable only in cases where it is absolutely essential 
for the purpose of obviating some greater evil. In the case of 
the contract of employment, the existence of this prerequisite of 
a clear necessity is supposed to be conclusively negatived, for 
the reason that matters will regulate themselves satisfactorily 
through the mere operation of the feeling of self-interest both 
in the master and in the servant. The master, we are told, will 
be fully alive to the fact that, in these days of keen competition, 
the business man who uses poor and defective appliances will be 
unable to hold his ground against those who avail themselves of 
all the improvements which the progress of invention places 
within their reach, and keep both their plant and their staff in a 
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high state of efficiency. The servant, it is said, will realize that 
the same conditions which conduce to the prosperity of the mas- 
ter must also conduce to his own comfort and safety, and will, 
therefore, shun any service in which those conditions are not 
obtainable. 

The only flaw in the beautifully simple theory thus outlined 
is that it reposes upon a supposititious state of facts which is 
notoriously opposed to the teachings of experience. On the 
one hand, although there are numerous capitalists who compre- 
hend that it is in the long run for their advantage to procure 
the best instrumentalities and to keep them in good order, there 
are quite as many, if not more, who either do not comprehend 
this, or what amounts to the same thing in the present connec- 
tion are constantly acting as though they did not comprehend 
it. The result is that a large proportion of the available capital 
of the civilized world is expended upon instrumentalities so im- 
perfect that their use will carry the business of the employer 
more or less rapidly to ruin, and in the meantime create for the 
employés much avoidable danger of a more or less serious char- 
acter. It is rather a startling position to take, that public 
policy requires judges to take under their protection a doctrine 
which not only operates as a license to the master to employ his 
money unwisely, either because he is simply an incapable mana- 
ger, or because his greed for temporary profits diverts him from 
the course which he knows to be the right one, but also leaves 
him free to imperil by his unwisdom the lives and limbs of his 
servants. How far a court, in fixing the degree of care which 
a master is bound to exercise in respect to his servants, is en- 
titled to consider the circumstance that a system of business 
which is profitable to the master,— for any considerable length 
of time at least,— will not ordinarily involve any unnecessary 
danger for the servant, is a question to which it is not easy to 
give a definite reply. But surely if expediency is to be imported 
at all into the question, and the courts are to take a hand in 
promoting the industrial efficiency of the nation, a theory which 
countenances an employment of capital which operates as a con- 
stant menace to the personal safety of those whom the capitalist 
invites to take service under him is rather a sorry one to favor. 


i} 
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It does not by any means follow that, because judicial action 
with a view to improving the plant of an employer would be un- 
justifiable if it were taken solely on the ground that his financial 
prosperity would thereby be promoted, the courts should abstain 
from declaring that such mismanagement shall be at his own 
risk, so far as it may unnecessarily endanger the lives and limbs 
of the employés. 

The new sociology, which, in this respect, is merely a revival 
of that which prevailed before the apostles of laissez faire com- 
menced their mission, is laying more and more stress upon the 
principle that the duties of capital are correlative rights, and 
the legislatures, acting in full harmony with the views of the 
profoundest thinkers of our days, are holding the possessors of 
capital to an ever more and more strict accountability for the 
proper discharge of those duties. It would certainly be quite 
in harmony with the ideas which pervade this sociology to affirm 
that an employer is derelict in respect to his obligations if that 
part of the accumulated wealth of the community, in the use of 
which he is secured by the governmental machinery, is used by 
him in such a way as to tempt his fellow-citizens to expose them- 
selves to dangers which are at once avoidable and likely to cause 
serious bodily injury. The result of such injuries as are com- 
monly received by those engaged in modern industrial occupations 
is frequently the loss, partial or complete, of the only means 
which they have of supporting themselves and their families. 
It is surely not unreasonable to argue that any employer who 
thinks fit to conduct his business in such a way that it will inevit- 
ably entail the maiming or death of a certain number of the citi- 
zens, and consequently the diminution of the public resources and 
the increase of the public burdens, ought to be at least required 
to bear all the responsibility for such accidents as may occur. 
Even if the results of the uncontrolled play of self-interest had 
been satisfactory in the sense assumed by the courts, the State 
is fairly entitled to say that any methods of business through 
which the use of capital becomes a temptation to citizens to 
expose themselves to any perils greater than those which are 
necessarily inherent in each employment, even where the appli- 
ances are kept up to a proper standard of efficiency, should 
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be treated as a breach of social duty in such a sense that the 
judiciary ought to accord them no active encouragement. Much 
more should this view of public policy be decisive, when the 
presumptions indulged by the courts are utterly at variance with 
facts. It may be conceded that competition between employers 
and the natural preference of employés for concerns which are 
properly managed will often create conditions of safety as nearly 
ideal as can reasonably be expected. But the residuum of cases 
in which these causes fail to operate is so large that the most 
elementary principles of a scientific induction are violated if they 
are made the foundation of a general rule. 

So far, therefore, as public policy is a factor in the question, 
the paramount consideration seems rather to be that the State 
has a right to see that the bodily and mental faculties of its citi- 
zens shall not be impaired unnecessarily, and that there can be 
no possible objection to recognizing this right in the administra- 
tion of the law. The true force of these considerations will be 
more clearly understood from a consideration of the second of 
the theories to which the employer’s liberty of action is referred, 
viz., that, as he and the servant are on an equal footing, the 
latter, in regard to anything which he does with a full 
appreciation of the risks involved, is to be treated as a volun- 
tary agent, not subject to any coercive influence which will save 
him from being chargeable with the consequences either of 
contributory negligence or of an assumption of the risks of his 
position. 

The essential weakness of this theory is that it commits the 
courts to the anomalous position that actual constraint is some- 
thing different from legal constraint. Upon the average man it 
is certain that the fear of the disagreeable, and, it may be, 
frightful consequences which will almost certainly ensue from 
the failure to obtain work or from the loss of a position, must 
always operate as a very strong coercive influence indeed. To 
speak of one whom that fear drives into or detains in a danger- 
ous employment as being a voluntary agent is a mere trifling 
with words. The courts which, under the inspiration of the 
tenets of laissez faire economists, declare that the only coer- 
cion of which the law can take notice in the case of an adult 
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of full age and ordinary intelligence is physical coercion! are 
not only guilty of a-flagrant petitio principii, but also stand 
sponsors for a view which is at variance both with science and 
common sense. The real position of course is that his ** pov- 
erty and not his will consents.’’ It is simply amazing that, in 
these rationalizing days when every dogma is being subjected 
to a searching analysis, any considerable body of educated men 
should continue to determine the rights of citizens on the 
assumption that physical compulsion may be predicated of an 
act done because the servant fears the suffering produced by 
the stroke of a whip or a bludgeon, and not of an act done 
because the servant fears the suffering produced by inanition. 
If it were not for the intensely serious nature of the sub- 
ject, one would be disposed to say that a doctrine which pre- 
tends to differentiate between the bodily pain caused by a 
blow and by starvation, partakes largely of the ludicrous. The 


1 See especially the opinions deliv- 
ered by Lord Bramwell, decidedly the 
chief of the judicial exponents of lais- 
sez faire ideas, in Memberry v. Great 
Western &c. R. Co. (H. L. E. 1889), 14 
App. Cas. 179, and Smith v. Baker 
(1891), A. C. 325. The following pas- 
sage will serve as a typical exposition 
of this view, as it is applied by Ameri- 
can courts: ‘*Morally to coerce a 
servant to an employment, the risks 
of which he did not wish to encounter, 
by threatening otherwise to deprive 
him of an employment he can safely 
and readily perform may sometimes be 
harsh; but when one has assumed an 
employment, if an additional and more 
dangerous duty is added to his original 
labor he may accept or refuse it. If 
he has an executory contract for the 
original service, he may refuse the 
additional and more dangerous ser- 
vice, and, if for that reason he is 
discharged, he may avail himself of 
his remedy on his contract. If he 
has no such contract, and knowingly, 
although unwillingly, accepts the 


additional and more dangerous em- 
ployment, he accepts its incidental 
risks.’? Leary v. Boston &c. R. Co. 
(1885), 189 Mass. 580. The ** average 
man,’? however, is not altogether 
unrepresented on the bench, as a 
passage like this shows: ‘‘ The doc- 
trine in its effects is cruel and op- 
pressive towards the employés who are 
thus compelled to choose between 
employment with dangers known to 
them and idleness with safety. The 
necessities of nature, bread and rai- 
ment, will compel them to take even 
dangerous employment rather than 
idleness. Employers thus, hold a 
whip over their employés, forcing 
them to perform services attended by 
danger arising from the negligent acts 
of the employers themselves.’’ Beck, 
J., in dissenting opinion in Patton v. 
Central &c. R. Co. (1887), 73 Iowa, 
806. See also the sensible remarks of 
Lord Esher and Lindley, L. J., in 
Yarmouth v. France, 19 Q. B. D. 647 
(pp. 657 and 661). 
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bald absurdity of decisions based upon this distinction cannot be 
disguised by vouching in aid the maxim, volenti non fit injuria, 
for the ultimate question to be settled is whether, asa matter of 
fact, the servant confronted with the alternative of throwing up 
remunerative work or of encountering some abnormal peril is 
really volens, and the determination of this question necessarily 
involves an investigation into the actual relations of the master 
and servant and the true character of the influences to which the 
servant is subjected. 

It would seem, then, that neither of the theories to which the 
right of an employer to conduct his business with abnormally 
dangerous appliances is referred will bear close examination. 
The only support of one is an hypothesis which represents a 
false and discredited view of public policy. The only support 
of the other is an hypothesis which ascribes to the word volun- 
tary a meaning which is at variance with the most obvious facts. 

A correct view of the situation, it is submitted, cannot be 
arrived at unless we wholly eliminate from the question the 
element of a freedom of will, which has no existence except in 
the imaginations of a certain school of economists, and resort 
to first principles for the purpose of ascertaining what standard 
of diligence is demanded from the employer by those large con- 
siderations of public policy upon which, in the last analysis, 
the whole law of negligence may be said to rest. If we view 
the subject from this standpoint all the difficulties of the subject 
will vanish. All that is necessary is to construe, in a manner 
appropriate to the relations of the parties to the contract of 
service, the principle that no person has a right to keep his 
property in such a condition that persons who, with his consent, 
are brought into close relations with it, will be likely to receive 
injury, even though they may exercise all the care which it is 
justifiable to expect from them under the circumstances. If the 
degree of care which the servant must exercise in order to escape 
injury is greater than that which, considering the exigencies of 
the work and other matters which are likely to divert his attention 
and produce a temporary forgetfulness of a known danger, it is 
reasonable to demand from men of average prudence and average 
powers of observation, then it may fairly be maintained that the 
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master ought to bear the responsibility of any accident which 
may occur, quite irrespective of the question whether the servant 
was or was not aware of the nature and extent of the danger. 
The acceptance of the principle would not involve any very 
startling changes in the law as we now have it. It would merely 
require us to fix the standard of care incumbent on the master 
with a view to the consideration that, as the implied agreement 
of the servant is merely that he will use ordinary diligence in the 
discharge of his functions, it is a breach of duty in the master 
to keep his instrumentalities in such a condition that ordinary 
diligence will not always save the servant from injury. A rule 
formulated upon this basis would not make the master an 
insurer, nor would it necessarily render him liable simply for 
the reason that his appliances were old and imperfect. It would 
simply make his liability dependent upon whether he had or had 
not acted unreasonably, and therefore negligently, in holding out 
inducements to do work which could not be performed safely 
without the exercise of a degree of care which no fair-minded, 
considerate person would demand from a servant. Such a rule 
would not impose any burden upon the employer which a just 
and sensible man would be unwilling to bear, and would effect- 
ually prevent that cruel abuse of the doctrine of assumption of 
risks which has done so much to embitter the feelings with which 
capitalists are regarded by the working classes. 
C. B. Lasarr. 
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The massive cathedral of the Catholic; the Episcopalian church with its 
lofty spire pointing heavenward; the plain temple of the Quaker; the log church 
of the hardy pioneer of the wilderness; the mementoes and memorials around 
and about us; the consecrated graveyards, their tombstones and epitaphs, their 
silent vaults, their mouldering contents, all attest it. The dead prove it as 
well as the living. The generations that are gone before speak to it and pro- 
nounce it from the tomb. We feel it. All, all proclaim that Christianity, 
general, tolerant Christianity, Christianity independent of sects and parties, 
that Christianity to which the sword and the fagot are unknown, general, 
tolerant Christianity, is the law of the land.! 


THE QvuEsTION STATED. 


The statement is quite true that in statecraft and politics as 
in religion, the commentaries have superseded the authority in 
this that they have attempted to darken, and have darkened the 
original text. 

With this in view it is proper to consider whither we are drift- 
ing and whence we have drifted in the matter of the relation of 
religion to the nation. 

A consideration of this relation in the ancient, modern or more 
recent times in any other country than our own would be futile 
and bring no fruits beneficial to the exact conditions imposed by 
the Fathers. 

It was not from other countries that we acquired the principles 
which nationally govern in this regard, for it was on what is now 
our own soil, where the question was distinctly and concisely 
stated. 

In the year 1655 Roger Williams wrote and proclaimed the 
following: ‘* There goes many a ship to sea with many hundred 
souls in one ship whose weal and woe is common, and is a true 
picture of a commonwealth or a human combination or society. 
It hath fallen out sometimes that both Papists and Protestants, 


1 Works cf Daniel Webster, Vol. VI., p. 176. 
VOL. XXXII. 34 
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Jews and Turks may be embarked in one ship; upon which sup- 
posal I affirm that all the liberty of conscience that ever I pleaded 
for turns upon these two hinges, that none of the Papists, Prot- 
estants, Jews or Turks be forced to come to ship’s prayers or 
worship nor compelled from their particular prayers or worship 
if they practice any. I further add that I never denied that 
notwithstanding this liberty the commander of this ship ought 
to command the ship’s course yea, and also command that jus- 
tice, peace and sobriety be kept and practiced both among the 
seamen and all the passengers. If any of the seamen refuse to 
perform their services, or passengers to pay their freight, if any 
refuse to help in person or purse toward the common charges or 
defense; if any refuse to obey the common laws and orders of 
the ship concerning their common peace or preservation; if any 
shall mutiny and rise up against their commanders and officers; 
if any should preach or write that there ought to be no com- 
manders or officers, because all are equal in Christ, therefore no 
masters, nor officers, nor laws, nor orders, nor corrections, nor 
punishments; I say I never denied, but in such cases whatever 
is pretended the commander or commanders may judge, resist, 
compel, and punish such transgressors according to their deserts 
and merits. This if seriously and honestly minded may, if it 
so please the Father of lights, let in some light to such as will- 
ingly shut not their eyes.’’ 

There is much contained in this letter, and the criticism is 
quite true that ‘* Roger Williams was the first person in modern 
Christendom to maintain the doctrine of religious liberty and 
unlimited toleration.’’ 

In further comment it has been written: ‘* These institutions 
have not only maintained themselves, but have spread over the 
whole Union. They have superseded the aristocratic commence- 
ments of Carolina and New York, the High Church party in 
Virginia, the theocracy of Massachusetts and the monarchy 
throughout America; they have given laws to one quarter of the 
globe and, dreaded for their moral influence, they stand in the 
background of every democratic struggle in Europe.’’ 2 


1 R. 1. Hist., Soc. IV, p. 241. 2 Prof. Gervinus in Introduction 
to Study of the Nineteenth Century. 
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Tue Revations or anp State in THE Cotonres Prior 
THE REVOLUTION. 

In Thompson on Church and State this question is treated in 
an interesting and careful manner with reference to the Colony 
of Virginia, the church in New York and the theocratic govern- 
meut in New England. 

In Virginia the charter was vested in a company of * adven- 
turers and planters,’’ a commercial corporation which governed 
the emigrants with a royal authority through a supreme council 
in England, and a subordinate colonial council of its own 
appointing, which enjoined the establishment of religion accord- 
ing to the doctrines and usages of the Church of England, and 
thus set up an aristocracy and hierarchy. 

Dissenters worshiped under restrictions, and the inhabitants 
were taxed for the support of the parochial church of the estab- 
lished order. Puritans were banished and Quakers were under 
severe penalties. 

In 1705 the following was enacted; ‘* If a person brought up 
in the Christian religion denies the being of God or the Trinity, 
asserts that there are more Gods than one, denies the Christian 
religion to be true, or the Scriptures to be of divine authority, 
he shall be punished for the first offense by incapacity to hold 
office; for the second by disability to sue, to take any gift or 
legacy, or by three years imprisonment without bail.”’ 

In 1779 forced contributions for the support of religion were 
abolished, and in 1785, an act for the establishment of religious 
freedom was adopted. Jefferson’s Works: ! Noman shall be 
compelled to frequent or support any religious worship, place or 
ministry whatsoever, nor shall be enforced, restrained, molested 
or burthened in his body or goods, nor shall otherwise suffer on 
account of his religious opinions or unbelief; but all men shall 
be free to profess, and by argument to maintain their opinions 
in matters of religion, and the same shall in no wise diminish, 
enlarge or affect their civil capacities.’’ 

Thus has been correctly said religious freedom was no crude 
experiment of an abstract theory, but a practical conception 
developed by long experience. 


1 VIII, p. 454. 
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In New York in 1640 it was decreed that ‘ as other religion 
shall be publicly admitted in the New Netherlands, except the 
Reformed, as it is at present preached and practiced by public 
authority in the United Netherlands, and for this purpose, the 
company shall provide good and suitable preachers, schoolmas- 
ters and comforters of the sick.’’? 

Under this the Governor became a persecutor and was rebuked 
by the authorities at Amsterdam for his excess of religious zeal 
as follows: ‘* The consciences of men ought to be free so long 
as they continue moderate and peaceable. Such have been the 
maxims of prudence and toleration by which the magistrates of — 
Amsterdam have been governed, and the consequences have 
been that the oppressed and persecuted from every country have 
found among us an asylum in distress. Follow in the same steps 
and you will be blessed.”’ 

In 1664, when the city was taken by the English, it was stip- 
ulated that: ‘* No person shall be molested, fined or imprisoned 
for differing in judgment on matters of religion who profess 
Christianity.’’ 

In 1686 the attempt was made to put the Province of New 
York under the jurisdiction of Canterbury, and to treat it as part 
of the diocese of the Bishop of London. Parish rates were levied 
upon all inhabitants for the support of the Episcopal clergy. 

In 1706 a petition ** to exempt Protestants from any taxation 
for the support of ministers of churches, to which they did 
belong’’ was rejected by the government. 

In 1759 the Bishop of London said: ** The Church of England 
being established in America the Independents and Dissenters, 
who went to settle in New England, could only have a tolera- 
tion.”’ 

The assembly of the Province of Massachusetts said, in 1768: 
‘¢ The establishment of a Protestant Episcopate in America is 
very zealously contended for, and it is very alarming to a people, 
whose fathers, from the hardships they suffered under such an 
establishment, were obliged to fly their native country into a 
wilderness in order to peaceably enjoy their privileges, civil and 


1 Doc. of Colonial History, Hol- 2 Hist. Doc. Coll., Vol. 1, p. 332. 
land, Vol. 1, p. 123. 3 Col. Doc., Vol. VII, p. 360. 
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religious. We hope in God that.such an establishment will 
never take place in America, and we desire you would strenuously 
oppose it.”’ 

In 1777 the State of New York, in its constitution, abrogated 
and repealed all statutes and acts of the Colony which ‘ might 
be construed to establish or maintain any particular denomina- 
tion of Christians or their ministers,’’ and also ordained that 
‘*the free exercise and enjoyment of religious profession and 
worship without discrimination or preference shall forever here- 
after be allowed within this State to all mankind.”’ 

In New England civilization is held to be ** the child of En- 
glish Puritanism. The spirit of Puritanism was no creation of 
the sixteenth century. Itis as old as the truth and manliness of 
England.’ 

The form of government which was brought to Plymouth was 
as follows: ‘*In the name of God, Amen! We, whose names 
are underwritten, the loyal subjects of our dread sovereign, King 
James, having undertaken for the glory of God and advancement 
of the Christian faith and honor of our king and country, a voy- 
age to plant the first colony in the northern part of Virginia, do 
hy these presents solemnly and mutually in the presence of God 
and one of another covenant and combine ourselves together into 
a civil body politic for our better ordering and preservation, and 
furtherance of the ends aforesaid; and by virtue hereof to enact, 
constitute and frame such just and equal laws, ordinances, acts, 
constitutions and offices from time to time as shall be thought 
most convenient for the general good of the colony. Unto which 
we promise all due submission and obedience.”’ 

The theocracy of the Massachusetts Bay decreed ‘‘ that for the 
time to come no man shall be admitted to the freedom of this 
body politic but such as are members of some of the churches 
within the limit of the same.’’ ? 

In the Colony of New Haven the rule was adopted ‘that 
church members only should be free burgesses.”’ 

In 1648 the synod of churches of New England declared * it 
is not in the power of magistrates to compel their subjects to 
become church members; and as it is unlawful for church officers 


1 Palfrey’s Hist. of N. E., Vol. 1, p. 101. 2 Mass. Col. Rec., Vol. 1, p. 87. 
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to meddle with the sword of the magistrate, so it is unlawful 
for the magistrate to meddle with the work proper to church 
officers.”” 

In Rhode Island the charter of 1663 decreed that ** no person 
within the said Colony should be in any wise molested, punished, 
disquicted or called in question for any difference in matters of 
religion which did not actually disturb the civil peace of said 
Colony; but that all and every person and persons might from 
time, and at all times thereafter freely and fully have and enjoy 
his and their own judgments and consciences in matters of 
religious concernments.”’ 

In Maryland the character of the institutions was memo- 
rable. Every other country in the world had persecuting laws. 
‘*T will not,’ such was the oath for the Governor of Maryland, 
**] will not by myself or any other directly or indirectly molest 
any person professing to believe in Jesus Christ for or in respect 
of religion.’’? 

The Roman Catholics who were oppressed by the laws of 
England were sure to find a peaceful asylum in the quiet harbors 
of the Chesapeake, and there, too, Protestants were sheltered 
against Protestant intolerance. 

In 1649, it was enacted ‘* and whereas the enforcing of the 
conscience in matters of religion hath frequently fallen out to 
be dangerous in those commonwealths where it has been prac- 
ticed, and for the more quiet and peaceable government of this 
province and the better to preserve mutual love and amity 
among the inhabitants, no person within this province profes- 
sing to believe in Jesus Christ shall be in anywise troubled, 
molested or discountenanced for his or her religion, or in the 
free exercise thereof, nor anywise compelled to the belief or 
exercise of any other religion against his consent.”’ 

According to Shaff in his Church and State in the United 
States, ‘‘ the movement for religious liberty by separating Church 
and State began nearly simultaneously in Virginia, New York and 
Pennsylvania, soon after the Declaration of Independence.”’ 2 


+ Chalmers, 235; Bancroft, Vol.1, queville, Vol. 1, 285; The American 
p. 188. Commonwealth, by Bryce, Vol. II., pp. 
2 Democracy in America, by Toc- 248, 567. 
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Tne ELEMENTS WHICH GOVERNED PRIOR TO THE REVOLUTION. 


The colonies were originally established under different politi- 
eal and religious ideas, and immigration was from variant 
nationalities. 

In the New England colonies the town meeting, the common 
school, the church meeting and the militia formed the founda- 
tion of their social organization. 

The elements in New York were largely of Dutch origin, 
tenacious of opinion, not sympathetic, not given to enthusiasm. 
English characteristics here and in New Jersey mingled with and 
modified those of continental origin. 

The elements in Pennsylvania were composite. The English 
religious opinions introduced by Penn influenced a more lethargic 
population from continental, Europe, and disposed their minds 
to the arts of peace and love of concord. 

The controlling elements in Virginia were of English origin, 
exercising a positive dominion. 

Here and in South Carolina, notwithstanding the attempts of 
the philosopher Locke in his Fundamental Constitution ‘* to avoid 
erecting a numerous democracy,’’ the leaders, like the trained 
leaders of New England, were men of clear perceptions, decided 
opinions and strongly attached to political theories. 

The dominant religious sentiment varied in the various States. 
In some the church and school were supported by State taxation, 
in others not.? 

‘¢The aim of Winthrop and his friends in coming to New En- 
gland was the construction of a theocratic State, which should 
be to Christians under the New Testament dispensation all that 
the theocracy of Moses and Joshua and Samuel had been to the 
Jews in the Old Testament days.’’ The State they were to 
found ‘+ was to consist of a united body of believers; citizenship 
itself was to be co-extensive with church membership.”’ 2 

For this condition the following apology is offered. But the 
Puritanism of New England with all its intolerance and coldness 
‘*meant truth and righteousness, obedience and purity, rever- 


' See Kasson on Formation of Con- ? Fiske on New England, pp. 144- 
stitution, pp. 13, 14. 146. 
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ence and intelligence everywhere, in the family, in the field, 
in the shop, in the meeting house, in the pulpit and on the 
bench.’”? 

In Maryland the proprietors showed a remarkable spirit of re- 
ligious tolerance and a comprehension of the true spirit of liberty 
in the colonization of the country. ‘* Maryland was the abode 
of happiness and liberty; conscience was without restraint. A 
mild and liberal proprietary conceded every measure which the 
welfare of the Colony required ; domestic union, increasing im- 
migration, a productive commerce, a fertile soil which heaven 
had richly flavored with rivers and deep bays to perfect the scene 
of colonial felicity.”’ 

‘*In all the colonies there were legislative bodies mostly of a 
bicameral character, and the holding of public meetings was a 
right constantly exercised, especially in New England. Local 
self-government obtained in completeness, which is without a 
parallel in the early history of any dependency of the British 
Crown.’’? 

The men from these varied relations in life, to whom the 
question was presented, soon understood that there must be unity 
of action, every measure must be taken to insure success; 
sympathy must be had from abroad; all questions of religious 
antagonism must subside. 


THE DECLARATIONS IN THE CONSTITUTION CONCERNING RELIGION. 


‘*No religious test shall ever be required as a qualification to 
any office or public trust under the United States.’’ ‘ 

‘*Congress shall make no law respecting an establishment of 
religion or prohibiting the free exercise thereof.’’ ® 

‘* No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States.’’ ° 

The first ten articles of amendment of the constitution of the 
United States were not intended to limit the powers of the State 


1 Bishop Potter before N. E. Soc., 3 Bourinot on Comparative Politics, 
Dec. 23, 1878. Montreal, 1890. 
2 Bancroft’s History of the U.S., 4 Art. VIL., S. 3. 
Voi. 1., VIL. 5 Amend. I. 
6 Amend. XIV., S. 1,S. 2. 
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governments in respect to their own people, but to operate on 
the national government alone.! 


No CLASSIFICATION OF CITIZENS BECAUSE OF RELIGIOUS OR ANY OTHER 
Cause. 

In regard to the protection of our citizens at home and abroad, 

we have in the United States no law which divides them into 

classes, or makes any differences whatever between them.? 


Tue First AMENDMENT TO THE CONSTITUTION. 


This amendment was intended to operate not on the States, 
but on the national government.® 

After the constitution had been agreed upon, it was feared 
lest too much power had been taken from the States, and too 
much of it centralized in the general government. 

From having been free and independent sovereignties under 
the Articles of Confederation, the States saw themselves under the 
constitution menaced with a consolidated Federal government. 

Their object in those proposed amendments was therefore to 
make the constitution one of rigid and enumerated powers, and 
to exclude from the general government all idea of reserved or 
implied powers as inherent in its sovereignty. 

The amendments were the completion of the constitution.‘ 

The language of the amendments to the constitution is imper- 
ative in the highest degree. It leaves no room for any forced 
or strained construction. It defines distinctly and categorically 
the limits beyond which the powers of the national government 
shall not extend.® 


Wuat 1s Meant BY THE TERM RELIGION AS USED IN THE CcNsTI- 
TUTION. 


In the case of Reynolds v. The United States, in 98 U. S.,° 
Chief Justice Waite said: ** The word religion is not defined in 
the constitution. We must go elsewhere, therefore, to ascer- 


1 Spies v. Illinois, 123 U. S. 181. 4 Story on Constitution, S. 305; 
29 Op. Att’y Genls. of U.S. 356; Jackson v. Wood, 2 Con. 820; Curtis 
Webster on Naturalization, p. 8. on Constitution, Vol. 2, S. 552. 

5 Spies v. Illinois, 123 U. S. 131; 5 Ordronaux on Const. Lim., p. 233. 
Kennuler v. Durston, 136 U. S. 436; 6 145. 
Reynold v. U. S., 99 U. S. 145. 
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tain its meaning and nowhere more appropriately, we think, 
than to the history of the times in the midst of which the pro- 
vision was adopted.”’ 

In American State Papers, compiled by Blakeley,’ the editor 
states the documents of the times furnish us an accurate idea 
of the meaning intended by the use of the word ‘religion ;”’ 
refers to sixteenth section of the Virginia Declaration of Rights 
adopted June 12, 1776, and defines it to mean, ‘‘ the duty that 
we owe our Creator ”’ citing that ‘* religion or the duty, which 
we owe to our Creator, and the manner of discharging it can be 
directed only by reason and conviction, not by force or violence ; 
and therefore all men are equally entitled to the free exercise of 
religion according to the dictates of conscience; and that it is 
the mutual duty of all to practice Christian forbearance, love 
and charity towards each other.”’ 

Identically the same definition was given to the word in the 
proposed amendments guaranteeing religious rights in the 
Federal constitution, by the State Conventions of Virginia, 
North Carolina and Rhode Island. 

Madison’s proposed amendment was as follows: ‘* The civil 
rights of none shall be abridged on account of religious belief 
or worship, nor shall any national religion be established, nor 
shall the full and equal rights of conscience be in any manner 
or on any pretext infringed.’’? 

Shaff, in his Church and State in the United States,’ says: 
‘¢ This is much more than freedom of religious opinions: For 
this exists everywhere under despotic governments and is beyond 
the reach of law, which deals only with overt actions. Freedom 
of exercise includes public worship, acts of discipline and every 
legitimate manifestation of religion.”’ 

Thomas Jefferson in his Works,‘ explains the term religion 
as used in the early documents to comprehen4 * all believers or 
unbelievers of the Bible.’’ ® 

‘‘ Religion is the alpha and omega of our moral law and the 
interior power, which directs the operation of our judicial system. 
Underlying the whole civil administration of the government, 


1 1890. 4 Vol. I., p. 45. 


2 Annals of Congress, p. 434. 5 Blakeley American State Papers, 
3 Pp. 35. p. 24. 
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whether State or national, and in whatever form it enters into 
its positive laws, it is always understood as being an undenomi- 
national rule of conduct equally applicable to all, because em- 
bodying those essentials of religious faith, which are broad 


enough to include believers in both the Old, as well as the New 
Testament.”’ 


DIFFERENCE BETWEEN LIBERTY OF RELIGION AND ‘TOLERATION. 


‘* Toleration is a concession, which may be withdrawn; it 
implies a preference for the ruling form of faith and worship 
and a practical disapproval of all other forms.”’ 

‘¢In this country we ask no toleration for religion and its free 
exercise but we claim it as an inalienable right.” * 

In the debate on the Virginia constitution in 1776, it appears: 
‘* He pointed out the distinction between the recognition of an 
absolute right and the toleration of its exercise; for toleration 
implies the power of jurisdiction. He proposed therefore in- 
stead of providing that ‘ all men should enjoy the fullest tolera- 
tion in the exercise of religion’ to declare that ‘all men are 
equally entitled to the full and free exercise of it according to 
the dictates of conscience.’ ”’ * 

Judge Cooley in Constitutional Limitations declares that the 
American constitutions have not established religious toleration 
merely, but religious equality ; in that particular being far in ad- 
vance, not only of the mother country, but also of much of the 
colonial legislation, which, though more liberal than that of 
other civilized countries, nevertheless exhibited features of dis- 
crimination based upon religious beliefs or professions.‘ 


Ir 1s QUESTIONED IF THE CONSTITUTION WAS FoUNDED ON THE CHRISTIAN 
RELIGION 


The United States have entered into treaties on this subject 
to the following effect :— 


In 1776, in a treaty with Tripoli,’ the doctrine was proclaimed 


1 Ordronaux Const. Limit., p. 235. 18; River’s Life of Madison, Vol. I., 

2 Shaff, Church and State in the p. 140. 

U.S., p. 14. 4 Fifth Edition, Ch. 13, S.1; Blake- 
8’ Gay’s James Madison, pages 17, ley American State Papers, p. 99. 

5 Article XI. 
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as follows: ‘*As the government of the United States of 
America is not in any sense founded on the Christian religion, as 
it has in itself no character of enmity against the laws, religion 
or tranquillity of Mussulmen ; and as the said States never have 
entered into any war or act of hostility against any Mahometan 
nation, it is declared by the parties, that no pretext arising from 
religious opinions shall ever produce an interruption of the 
harmony existing between the two countries.”’ 


Pos!ITION TAKEN BY THE UNITED STATES IN ITS RELATIONS TO OTHER 
ForEeIGN GOVERNMENTS BY TREATY. 


In 1816 with Algiers, Article XV: ‘* As the government of 
the United States has in itself no character of enmity against the 
laws, religion or tranquillity of any nation, and as the said States 
have never entered into any voluntary act of hostility, except in 
defense of their just rights on the high seas, it is declared by 
the contracting parties that no pretext arising from religious 
opinions shall ever produce an interruption of the harmony 
between the two nations.”’ 

In 1853 with the Argentine Republic, Article XIII: ‘ The 
citizens of the United States and the citizens of the Argentine 
Confederation respectively residing in any of the territories of 
the other party they shall not be disturbed, molested or 
arraigned in any manner on account of their religious belief, 
nor in the proper exercise of their peculiar worship.’’ 

In 1858 with Bolivia, Article XIV: ‘* The citizens of the two 
contracting parties shall enjoy the full liberty of conscience in 
the countries subject to the jurisdiction of the one or the other.”’ 

In 1868 with China, Article IV: ‘* The 29th Article of the 
Treaty of 18th of June, 1858, having stipulated for the exemp- 
tion of Christian citizens of the United States and Chinese con- 
verts from persecutions in China on account of their faith, it is 
further agreed that citizens of the United States in China of 
every religious persuasion and Chinese subjects in the United 
States shall enjoy entire liberty of conscience and shall be exempt 
from all disability or persecution on account of their religious 
faith or worship in either country.’’ 

In 1824 with Columbia, Article XI: ‘It is likewise agreed 
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that the most perfect and entire security shall be enjoyed by the 
citizens of both the contracting parties in the countries subject 
to the jurisdiction of the one and the other without their being 
liable to be disturbed or molested on account of their religious 
belief, so long as they respect the laws and established usages of 
the country.”’ 

In 1851 with Costa Rica, Article XII: ‘* They shall not be 
disturbed, molested or annoyed in any manner on account of 
their religious belief nor in the proper exercise of their religion 
agreeably to the system of tolerance established in the territories 
of the two high contracting parties provided they respect the 
religion of the nation in which they reside.”’ 

In 1867 with the Dominican Republic, Article 1V: ‘ The citi- 
zens of each of the high contracting parties residing in the other 
shall enjoy the most perfect liberty of conscience.’’ 

In 1839 with Ecuador, Article XI: It is likewise agreed that 
the most perfect and entire security of conscience may be enjoyed 
by the citizens of both the contracting parties.”’ 

In 1849 with Guatemala, Article XIII: ‘* It is likewise agreed 
that the most perfect and entire security of conscience shall be 
enjoyed by the citizens of both the contracting parties.’’ 

In 1849 with the Hawaiian Islands, Article XI: ‘* It is agreed 
that perfect and entire liberty of conscience shall be enjoyed by 
the citizens and subjects of both the contracting parties in the 
countries the one and the other, without their being liable to be 
disturbed or molested on account of their religious belief.’’ 

In 1864 with Hayti, Article VIII: ‘* The citizens of each of 
the high contracting parties residing within the territory of the 
other, shall enjoy full liberty of conscience.”’ 

In 1864 with Honduras, Article XII: ‘* They shall not be dis- 
turbed in any manner on account of their religious belief.’’ 

In 1858 with Japan, Article VIII: ** Americans in Japan shall 
be allowed the free exercise of their religion. The Americans 
and Japanese shall not do anything that may be calculated to 
excite religious animosity.”’ 

In 1867 with Madagascar, Article II: ‘* Citizens of the United 
States of America shall, while in Madagascar, enjoy the privi- 
leges of free and unmolested exercise of the Christian religion.” 
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In 1831 with Mexico, Article XV: ‘‘ Citizens of the United 
States of America residing in the United Mexican States shall 
enjoy in their houses, persons and properties the protection of 
the government with the most perfect security and liberty of 
conscience; and citizens of the United Mexican States shall 
enjoy throughout the United States of America the same protec- 
tion; and shall be allowed the free exercise of their religion in 
public or in private, either within their own houses or in the 
chapel or places of worship set apart for that purpose.”’ 

In 1782 with the Netherlands, Article IV: ‘* There shall be 
an entire and perfect liberty of conscience allowed to tk » subjects 
and inhabitants of each party and to their families, and no one 
shall be molested in regard to his worship.” 

In 1867 with Nicaragua, Article XII: ** The citizens of the 
respective countries shall not be disturbed, molested or annoyed 
in any manner on account of their religious belief nor in the 
proper exercise of their religion.”’ 

In 1859 with Paraguay, Article XIV: ‘* Citizens of each con- 
tracting party shall enjoy full liberty of conscience and shall not 
be molested on account of their religious belief.’’ 

In 1851 with Peru, Article XX: ‘It is likewise agreed that 
perfect and entire liberty of conscience shall be enjoyed by the 
citizens of both the contracting parties in the countries subject 
to the jurisdiction of the one or the other without their being 
liable to be disturbed or molested on account of their religion 
- so long as they respect the laws and established usages of the 
country.”’ 

In 1785 with Prussia, Article XI: ‘* The most perfect freedom 
of conscience and of worship is granted to the citizens or sub- 
jects of either party within the jurisdiction of the other.’’ 

In 1870 with Salvador, Article XIV: ‘* The citizens of the 
respective countries shall enjoy the most perfect and entire 
security of conscience without being annoyed, prevented or 
disturbed in the proper exercise of their religion in private or 
in the chapels or places of worship appointed for that 
purpose.”’ 

In 1856 with Siam, Article V: ‘* All American citizens visit- 
ing or residing in Siam shall be allowed the free exercise of their 
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religion and liberty to build places of worship in such localities 
as shall be consented to by the Siamese authorities.”’ 

In 1783 with Sweden, Article V: ‘* There shall be granted a 
free, perfect and entire liberty of conscience to the inhabitants 
und subjects of each party, and no person shall be molested on 
account of his worship.’’ 

In 1836 with Venezeula, Article XIV: ‘* Citizens of the re- 
spective countries shall enjoy the one in the other the most 
perfect and entire security of conscience without being annoyed, 
prevented or disturbed on account of their religious belief.”’ 

In 1886 with Tonga, Article XII: ‘* Perfect and entire free- 
dom of conscience and worship with right of asylum according 
to their creed shall be enjoyed by the citizens or subjects of 
either of the high contracting parties within the jurisdiction of 
the other.” 

It should be noted in connection with these treaties that the 
matter of conscience is one of distinct consideration and cannot 
be said to fall within the purview of either the ‘* most favored 
nation ’’ clause, the ‘citizens of each may reside in the ter- 
ritory of the other’’ clause, or the ‘‘ footing on reciprocal 
equality ’’ clause, or within any other clauses in the treaties, by 
which rights and privileges are granted. It should be further 
noted that the exercise of conscience is in some instances 
restricted with the proviso ‘*so long as they respect the laws 
and established usages in the country ’’ or words to that effect; 
and again, that these treaties are reciprocal in effect and apply 
with equal force to the citizens of these respective countries 
when in the United States, except the Japanese, the Madagascans 
and the Siamese. 

It is not amiss to note further in this connection that among 
the plenipotentiaries of these treaties and who subscribed in 
behalf of the United States were Benjamin Franklin, Thomas 
Jefferson, John Adams, Daniel Webster, John M. Clayton, W. 
H. Seward, Anson Burlingame and others. 

In 1819 in the cession treaty with Spain,! it was stipulated 
‘* that the inhabitants of the ceded territories shall be secured 
in the free exercise of their religion without any restriction,”’ 


1 Article V. 
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which was signed by John Quincy Adams on behalf of the United 
States. 

From this evidence it seems quite conclusive that it is equality 
in matters of religion, its free exercise and recognition, which 
has governed. 

In the matter of interference with other countries, in no 
instance has it been because of religion or religious persecutions, 
but simply the protection of American citizens in the religious 
exercise of their rights and privileges when abroad. 

In our national existence we do not claim to assert a mainte- 
nance of religions in any country, not even in our own. 

We do not grant toleration, but the free exercise by each and 
every one of his religious beliefs. 


Tue MEANING AND EFFrect oF TREATIES WHICH ARE ENTERED INTO 
WITH ForEIGN COUNTRIES. 


A treaty constitutionally concluded and ratified abrogates all 
State laws inconsistent therewith. It is in the supreme law of 
the land subject only to the provisions of the constitution.' 

When, however, treaties are a part of the supreme law of the 
land, they are nevertheless to be viewed in true lights, that is to 
say, in the light of politics and in the light of judicial law. The 
decision of political questions is pre-eminently the function of 
the political branch of the government, of the executive or of 
Congress as the case may be; and when a political question is 
so determined, the courts follow that determination.? 


FOREIGNERS AND CITIZENS. 


No distinction is made in regard to the privilege of free exer- 
cise of religion between the foreigner and the citizen in the 
United States. 


16 Op. Atty. Genls. 293; U. S.v. Dowell, 6 Wall. 363; U. S.v. Pico, 23 
Peggy, 1 Cranch, 103; Warev. Hylton, How. 326; U. S. v. Dynde, W: ll. 
3 Dallas, 199; 8 Op. Atty. Genls. 417; 632; Meade v. U. S., 9 Wall, 691; U. 
13 Op. Atty. Genls. 354. S. v. Reynes, 9 How. 127; Davis v. 
2 Notes on Treaties of the U.S., p. Concordia, 9 How. 280. See Webster 
1228, citing 5 Op. Atty. Genls. 67; Doe on Citizenship, pp. 39, 40, 63, 65, 68, 
v. Branden, 16 How. 635; Foster v. 148-150. 
Neilson, 2 Peters, 314; Grisar v. Mc- 
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It would seem to appear that the one stands equal with the 
other before the law in this respect, yet at the same time it has 
been held by the courts, that only Caucasians and Africans can 
become citizens.! 

In re Ah Yup,? it was held that a native of China of the 
Mongolian race could not be naturalized. 

In re Shebata Saito, decided in 1894 by the Circuit Court of 
the United States, the same conclusion was reached, in regard 
to the Japanese. 

In re Po,? a similar opinion was given in relation to the 
Burmese. 

In re Kanaka Niau ‘ the court held that a Hawaiian should be 
excluded from the privilege of naturalization.’ 


EFFECT OF THE CONSTITUTION ON THE STATES. 


The consequence of the large measure of legislative authority, 
which the colonists had enjoyed, was, that they were able with- 
out difficulty to carry on their affairs the moment they asserted 
their independence. 

The new constitutions, which of necessity were adopted, were 
the old colonial constitutions in a more democratic form, more 
in keeping with the thought in the Federal constitution. 

In most cases the change was necessary, whereas particularly 
in Rhode Island, which had flourished under the principles, laid 
down by Roger Williams, no change was made until 1842, to 
which was this preamble, ‘¢ in order effectually to secure the 
religious and political freedom established by our venerated 
ancestors and to preserve the same to our posterity.”’ 

In fact the farsightedness of Williams in the matter of relig- 
ion was apparent in the Federal constitution, which expressed 
the national sentiment.® 


‘¢ The constitution protects the State against interference from 


1 Sec. 2169, Rev. Stat. of U. S. ® Bourinot on Comparative Politics, 


2 5 Saw. 155. Montreal, 1891, p. 14; Gervinus Intro- 
5 28N. Y. S. 383. duct. to Hist, of Nineteenth Century 
4 (Utah) 21 Pac. 993. 1853, p. 65. 
* Webster on Naturalization, pp. 

13, 14, 15. 
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the church, and protects the church against interference from 
the State, and establishes a system of friendly independence. 
It favors or supports no particular church or sect, and puts all 
on the same footing before the law.”’ ! 


How Far 1s THE FEDERAL CONSTITUTION OPERATIVE IN RESPECT TO THE 
STATEs. 


It has been maintained by the constitution that the whole 
subject of religious legislation is taken out of the power of the 
national government and left with the several States, as one of 
the reserved rights, which were not delegated to that govern- 
ment, and never possessed by it.’’ ? 

Yet in the argument he admits, ‘‘ but the Federal constitu- 
tion expresses the national sentiment and has had a liberalizing 
effect upon every State constitution made since.”’ 

‘The whole power over religion is left exclusively to the 
State governments to be acted upon according to their own sense 
of justice and the State constitutions.”’ * 

‘*It was never intended or supposed that the amendment 
could be invoked as a protection against legislation for the pun- 
ishment of acts inimical to the peace, good order and morals of 
society.’ 

In view of this position should or should not the national sen- 
timent be followed? If followed, the position taken by the 
Fathers would be maintained ; if not followed then may we not 
revert to the days of the colonists and review the conflict 
between religious liberty and toleration? 


Tue EncuisH Common Law Not In Our NatTIONAL EXISTENCE. 


There is no argument to be adduced to prove that the English 
common law has any place strictly considered in our national 
existence. 


1 Schaff on Religious Freedom, p. How. 198; Webster’s Works, Vol. 6, 

p. 175. 

2 Schaff Progress of Relig. Free- 4 Davis v. Beason, 133 U. S. 333; 

dom in America, p. 82. Reynolds v. U. S., 98 U. S.145; Mur- 
8 Permoli v. First Municipality, 3 phy v. Ramsey, 114 U. S. 15, 45. 

How. 589; Nidal v. Girard Extrs., 2 
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In 1 Blackford,! the court stated: ** The common law of En- 
gland is not‘in the United States as a Federal government.” 

Again in 8 Peters Reports,? the Supreme Court of the 
United States declared: ‘‘It is clear there can be no common 
law of the United States, when, therefore, a common-law right 
is asserted, we must look to the State in which the controversy 
originated.”’ 

Chancellor Kent maintained: ‘* The English common law is 
not to be taken in all respects to be that of America. Our an- 
cestors brought with them and claimed as their birthright its 
general principles, and adopted that portion of it only, which 
was applicable to their situation.’’ 

The attempt to establish the doctrine has been in the United 
States overruled by the highest judicial tribunal.’ 


RELIGION IN THE ENGLISH Common Law. 


This question has been discussed in this country in a most 
exhaustive manner, notably by Mr. Thomas Jefferson in an 
appendix to reports of cases determined in the General Court of 
Virginia from 1730 to 1740, and from 1768 to 1772, in which he 
maintains that Christianity is not a part of the English common 
~ law, arguing from the manner in which it was supposedly 
accepted, that it was by forgery of the writings; the opinions of 
the judges were taken down sententiously as notes or memo- 
randa, and not with all the development which they probably 
used in delivering them.‘ 

The contention is combated in an article in the American 
Jurist.° 

The contention turned on the authorities and the construction 
to be placed upon them, is so far as they are complete, or would 
seem to be incomplete. If the opinions were written down sen- 
tentiously, as notes or memoranda, as was maintained by Jeffer- 
son, and not with all the development used in delivering them, 


1 205. Cooley Const. Limit., p. 472; Thomp- 
2 658. son on Church and State, p. 112. 

8 Vidal v. Gorard Ex., 2 How. 198; 4 Works of Thomas Jefferson, Vol. 
Andrews v. Bible Society, 4 Sanf. 182; VII., 381, 382. 


5 Vol. IX., pp. 346-348. 
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then the question could readily have arisen, because of a want of 
elucidation of their meaning. 


Tue Eneuish Common Law In THE States. 


From the national standpoint whenever a common law ques- 
tion arises the law of the State must govern. The consensus of 
the opinions of the State courts is to the effect in regard to the 
English common law that those principles which are adapted to 
our circumstances alone were adopted. 

There is no question that those principles so adapted ever 
went to the form, structure or reorganization of the State gov- 
ernments. 

In the early days there existed a consciousness of the dangers 
from ecclesiastical ambitions; in some instances the Episcopalians 
constituted the predominant sect ; in others Congregationalists, 
in others Quakers, in others Presbyterians. To avoid these 
questions in the national government all powers were excluded to 
act on the subject. The situation, too, of the different States 
necessitated a similar policy as was adopted in the national form 
of government. 

A doctrine purely American was established which would seem 
to have eliminated the element of Christianity and specifically to * 
have renounced Christianity as a part of the common law in the 
States; and although it might be argued that the element of 
Christianity did exist in the common law the question and the 
answer thereto would appear in the constitutions of the States 
where religious liberty has been recognized, and the quality of 
religions proclaimed. This may be stated to be the American 
system by which, if Christianity did exist in the English common 
law or did not exist, that it was superseded by religious liberty — 
the equality of religions. 


Re.icgious Liperty AND EQua.ity or RELIGIONS. 


There are two rules which the States have recognized as fun- 
damental to their political existence. 

The one that the free exercise of religious worship without 
discrimination shall be allowed to the inhabitants of each State. 
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The other that no religious test shall be required as a qualifica- 
tion for office. 

In the preambles to the constitutions and the constitutions 
themselves, these principles are not expressed in identical phrase- 
ology. Although there may be a variance in terms the ideas are 
similar. 

In some States it has been declared that the meaning is more 
definitely expressed than in others. The extremes of expression 
are as follows :— 

In Alabama no religion shall be established by law, and no 
preference shown to any religious sect. 

In Arkansas every religious sect shall be protected in the en- 
joyment of its own mode of worship. 

In California the free exercise and enjoyment of religious pro- 
fession and worship without discrimination or preference shall 
be forever allowed. 

In Colorado the free exercise and enjoyment of religious pro- 
fession and worship without discrimination shall be guaranteed. 

In Connecticut all citizens have the right to render worship in 
the mode most consistent with the dictates of their consciences. 

In Delaware no interference in the rights of conscience in the 
free exercise of religious worship. 

In Florida the free exercise of religious worship shall be for- 
ever allowed. 

In Indiana no preference shall be given to any mode of wor- 
ship. 

In Iowa there shall no law respecting an establishment of re- 
ligion or prohibiting the free exercise thereof. 

In Kansas the right to worship God according to the dictates 
of conscience shall never be infringed. 

In Kentucky that no preference shall ever be given by law to 
any religious societies or mode of worship. 

In New Hampshire every individual has a natural and unalien- 
able right to worship God according to the dictates of his own 
conscience and reason, and no person shall be restrained in the 
exercise of this right. 

In Rhode Island that every man shall be free to worship God 
according to the dictates of his own conscience. 
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In South Carolina no person shall be deprived of the right to 
worship God according to the dictates of his own conscience. 

In Tennessee no preference shall ever be given to any religious 
establishment or mode of worship. 

The results, which are reached, are not at variance. The two 
fundameutal principles which would seem to govern, establish 
the religious liberty and equality of religions. The national 
doctrine in all its liberality of thought has been followed; it has 
been expressed in concise words. 

The purpose has been throughout to separate religion from 
State. The experience of some of the colonies, where prefer- 
ence had been given to particular denominations, confirmed the 
aversion of their people to the union of Church and State. 
Therefore they desired to have in the constitution of the national 
government a provision guaranteeing religious freedom, which 
desire has shown itself with equal vigor in the States in their 
constitutions. 


OPINION OF PRESIDENT WASHINGTON ON THE RELATION. 


In a letter of President Washington written in August, 1790, 


to the Hebrew congregation in Newport, Rhode Island, he took 
the following position : — 

‘*GENTLEMEN: While I receive with much satisfaction your ad- 
dress replete with expressions of affection and esteem, I rejoice in 
the opportunity of assuring you that I always shall retain a grate- 
ful remembrance of the cordial welcome I experienced in my 
visit to Newport, from all classes of citizens. The reflection on 
the days of difficulty and danger which are past is rendered 
the more sweet from a consciousness that they are succeeded 
by days of uncommon prosperity and security. 

‘*If we have wisdom to make the best of the advantages with 
which we are now favored, we cannot fail under the just ad- 
ministration of a good government to become a great and happy 
people. 

‘* The citizens of the United States of America have a right to 
applaud themselves for having given to mankind examples of an 
enlarged and liberal policy; a policy worthy of imitation. All 
possess a like liberty of conscience and immunities of citizenship. 


eee 
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It is now no more that toleration is spoken of as if it was by 
the indulgence of one class of people that another enjoyed the 
exercise of their inherent natural rights. For happily the gov- 
ernment of the United States which gives to bigotry no sane- 
tion, to persecution no assistance, requires only that they who 
live under its protection should demean themselves as good citi- 
zens in giving it on all occasions their effectual support. 

‘It would be inconsistent with the frankness of my character 
not to avow that Iam pleased with your favorable opinion of 
my administration and fervent wishes for my felicity. May the 
children of the stock of Abraham, who dwell in this land, con- 
tinue to merit and enjoy the good will of the other inhabitants. 
While everyone shall sit in safety under his own vine and fig 
tree, and there shall be none to make him afraid. 

‘* May the Father of all Mercies scatter light and not darkness 
in our paths, and make us all in our several vocations, useful 
here and in his own due time and way everlastingly happy.” 


Tue OFFENSES AGAINST RELIGION. 


In the English common law there are a series of offenses which 
are denominated to be against religion. 

The practice which may obtain in this regard cannot be said 
to be in force in the States where they are disconnected in terms 
from Christianity. 

These same offenses are recognized under a different termi- 
nology in the statutes of the States, within the police power, 
which each State exercises for the maintenance of its public 
peace and the welfare of its inhabitants. 

The definitions of these wrongs, the proof necessary to con- 
vict, the punishment to be inflicted, are territorily restricted to 
the State in which the act may have been committed. 


RELIGION IN THE TERRITORIES. 


Congress cannot pass a law for the government of the terri- 
tories which shall prohibit the free exercise of religion. The 
first amendment to the constitution expressly forbids such leg- 
islation. Religious freedom is guaranteed everywhere through- 
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out the United States so far as Congressional interference is 
concerned. ! 


RELIGIOUs SOCIETIES RECOGNIZED. 


Though religious societies are called voluntary associations, 
statutes have been and were early passed in most of the States 
providing for their incorporation. 

These must be consulted to discover the details required in 
each State.? 

The societies have the same rights to the comfortable enjoy- 
ment of their churches for their own purposes that a private 
individual has to the comfortable enjoyment of his house.* 


Re.igious Liserty — Equatity or RELIGIONS — TOLERATION. 


The meaning of religious liberty would seem to establish a 
right to worship according to the dictates of conscience without 
external control. 

This meaning carries with it the equality of one form of wor- 
ship with another, which result in the equality of the beliefs or 
of religions. We have from the experience in England the story 
of the Dissenters who craved as a boon any toleration which was 
later demanded as a right and still later was considered an insult 
when mentioned as a toleration. 

The difference between toleration and liberty is that the one 
is a concession which may be withdrawn, while the other is an 
inalienable right.‘ 

The American constitutions have established religious equality, 
not religious toleration merely, in that particular being far in 
advance, not only of the mother country, but also of much of 
the colonial legislation, which, though more liberal in some in- 
stances than that of other civilized countries, nevertheless, ex- 
hibited features of discrimination based upon religious beliefs or 
professions.® 


1 Reynolds v. U. S., 98 U. S. 145. * Shaff Church and State, p. 14. 
2 Am. & Eng. Enc. of Law, Vol. 20, 5 Cooley on Const. Limit., Ch. 13, 
p. 777. 8. 1. 

3B. & O. R. R. Co. v. Baptist 
Church, 108 U. S. 317. 
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This country was destined from its beginning to uphold 
religious freedom as distinguished from concession of toleration. 
To emigrants of all creeds and of all nations it offered an hos- 
pitable home. It never attempted to control their religious 
thoughts, except as was fanatically done by some of the early 
settlers who misunderstood thoroughly the meaning of religious 
and civil freedom. The religions were in existence when the 
constitution was framed and adopted for the purpose of pro- 
tecting them under a republican form of government. 


Prentiss WEBSTER. 
LOWELL, Mass. 
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WHO ARE CITIZENS OF THE UNITED STATES? 
WONG KIM ARK CASE—INTERPRETATION OF 


CITIZENSHIP CLAUSE OF FOURTEENTH AMEND- 
MENT. 


The Wong Kim Ark case, decided by the United States 
Supreme Court on March 28, 1898,! decides, for the first time in 
that tribunal, the question whether a person born in the United 
States of foreign parents is a citizen ef the United States under 
the citizenship clause of the Fourteenth Amendment. The 
decision holds, substantially, that the language used in the Four- 
teenth Amendment to the constitution is declaratory of the 
common-law doctrine, and not of the international law doctrine, 
and that, therefore, a person born in the United States is a 
citizen thereof, irrespective of the nationality or political status 
of his parents. While the question has arisen before and has been 
referred to in some of the decisions of the Supreme Court, still 
it cannot be said to have been directly involved and squarely 
decided until the present decision in the Wong Kim Ark case. 
This case settles, once for all, the question of the citizenship of 
children born within the United States, whose parents are foreign 
subjects or citizens. While it is the commonly accepted notion, 
and that generally entertained by the profession, that all persons 
born within the United States, whether of foreign parents or 
not, are citizens, still popular impressions may be common 
errors, and are not always to be regarded as the safest tests of 
what the law is. Whatever of doubt and misapprehension exists 
on the question is because of the existence of two general doc- 
trines or tests of citizenship by birth; one, the common-law 
doctrine, which makes birth in a country sufficient to confer 
citizenship; the other, the doctrine of the law of nations, by 
which the political status of children is fixed by that of the 


118 Sup. Ct. Rep. 456; 169 U. S. 649. 
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parents, irrespective of the place of birth. While the question 
before the Supreme Court was, what constitutes citizenship of 
the United States under the Fourteenth Amendment, still the 
peculiar phraseology of the citizenship clause of that Amendment 
necessarily involved the further and controlling proposition as to 
what that clause was declaratory of ; whether it was intended to be 
declaratory of the common-law or of the international doctrine. 
The Fourteenth Amendment reads as follows: ‘All persons born 
or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the States 
wherein they reside.’’ The question around which the chief 
arguinents have centered, both by counsel in the Wong Kim Ark 
case and by general writers on the subject, is as to the meaning of 
the qualifying phrase, ‘* and subject to the jurisdiction thereof.”’ 
This phrase was seized upon by the advocates of the international 
law doctrine as meaning subject to the ‘* political jurisdiction ”’ 
of the United States, and therefore as being declaratory of that 
doctrine. Such were the views very plausibly maintained by Mr. 
Geo. D. Collins, who appeared in the Wong Kim Ark case as 
amicus curiae.! The exponents of the common-law doctrine, on 
the other hand, contended, and, it must be admitted, with 
superior logic, that the Fourteenth Amendment was declaratory, 
in effect, of the common law doctrine.? The latter contended 
that the expression: ‘* Subject to the jurisdiction thereof,”’ 
meant nothing more than being subject to the ‘‘ laws’’ of the 
United States, comprehending such obedience as every alien 
owes while within the territorial limits of a foreign country. 
While at this late day, the question as to which of these two 
doctrines obtains in the United States may savor of scholastic dis- 
quisition into what should be well-settled law, still the Supreme 
Court considered the question of sufficient importance and _per- 
plexity to grant two arguments, and the elaborate and lengthy 
opinions, both prevailing and dissenting, indicate the labor, 


1 See also article in the AM. Law Samoa, 30 Am. Law Review, 241, and 
REv., Vol. 29, 385, by Mr. Collins, to of Marshall B. Woodworth, of the San 
the same effect. Francisco Bar, 30 AM. Law REvIEw, 

2 See articles of Henry C. Ide, ex- 535. 

Chief Justice of the Court at Apia, 


| 
i 


556 


32 AMERICAN LAW REVIEW. 


research and care given to the consideration of the question. The 

fact that the decision of the court was not unanimous indicates 

that the question is at least debatable. Mr. Justice Gray wrote 
the prevailing opinion, which was concurred in by all the justices 
excepting Mr. Chief Justice Fuller and Mr. Justice Harlan, 
both of whom dissented. Mr. Justice McKenna, not having 
been a member of the court when the arguments took place, 
did not participate in the decision. 

The Wong Kim Ark case arose upon a writ of habeas corpus 
in the United States District Court for the Northern District of 
California. The facts of the case were, briefly, that Wong Kim 
Ark was born in 1873 in the city of San Francisco, State 
of California and United States of America; that his father and 
mother were persons of Chinese descent, and subjects of the 
Emperor of China; that they were at the time of his birth 
domiciled residents of the United States; that they continued to 
reside in the United States until 1890, when they departed for 
China; that about 1894, Wong Kim Ark made a voyage to China 
and returned to the United States in August, 1895; that he 
applied to the collector of the port at San Francisco for per- 
mission to land, and was denied such permission upon the sole 
ground that he was not a citizen of the United States, but that 
he was a Chinese subject, and, being a laborer, was excluded by 
the Chinese Exclusion Laws. From this refusal to permit him 
to land, a writ of habeas corpus was sued out in the United 

- States District Court presided over by Hon. Wm. W. Morrow. 
Upon a hearing duly had, that court discharged Wong Kim Ark 
on the ground that he was a citizen of the United States by 
virtue of his birth in this country, and that the Chinese Exclusion 
Acts were therefore inapplicable to him.! The case was there- 
upon carried to the United States Supreme Court, which has 
affirmed the decision of the lower court.? 

Mr. Justice Gray thus stated the question submitted for the 
consideration of the Supreme Court: ‘* Whether a child 
born in the United States, of parents of Chinese descent, 


1 See opinion, 71 Fed. R. 382. con as they arose in the court below, 
2 Fora more detailed statement of see the review of that case, 30 AM. 
the facts, and the contentions pro and Law REVIEW, 535. 
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who, at the time of his birth, are subjects of the Emperor of 
China, but have a permanent domicile and residence in the 
United States, and are there carrying on business, and are not 
employed in any diplomatic or official capacity under the 
Emperor of China, becomes at the time of his birth a citizen of 
the United States, by virtue of the first clause of the Four- 
teenth Amendment of the constitution, ‘ All persons born or 
naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State 
wherein they reside.’ ’’ Then follows a most elaborate, exhaust- 
ive and able consideration of the question of citizenship of the 
United States. The opinion contains an exceedingly interesting, 
able and erudite review of the entire question, and may well be 
said to exhaust all the learning on the subject. The opinion will 
undoubtedly go down to posterity as the leading and pioneer 
authority in the United States on the question of what con- 
stitutes citizenship under the Fourteenth Amendment to the 
constitution of the United States. It is too lengthy to give a 
detailed résumé of it. The syllabus to the opinion published 
in the Supreme Court Reporter indicates very clearly the 
rationale of the decision. It is as follows:— 

**(1) In construing any act of legislation, whether a statute 
or a constitution, regard is to be had, not only to all parts of the 
act itself, and of any former act of the same law-making power 
of which the act is an amendment, but also to the condition and 
the history of the law as previously existing, and in the light of 
which the new act must be read and interpreted. 

**(2) As the constitution nowhere defines the meaning of the 
words ‘ citizen of the United States,’ except by the declaration in 
the Fourteenth Amendment that ‘ all persons born or naturalized 
in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States,’ resort must be had to the common 
law, the principles of which were familiar to the framers of the 
constitution. 

**(3) Under the common law, every child born in England 
of alien parents, except the child of an ambassador or diplomatic 
agent or of an alien enemy in hostile occupation of the place 
where the child was born, was a natural-born subject. 
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‘©(4) The Fourteenth Amendment to the constitution, which 
declares that ‘all persons born or naturalized in the United 
States and subject to the jurisdiction thereof are citizens of the 
United States and of the States wherein they reside,’ is affirma- 
tive and declaratory, intended to allay doubts and settle contro- 
versies, and is not intended to impose any new restrictions upon 
citizenship. 

‘© (5) It affirms the ancient rule of citizenship by birth within 
the territory in the allegiance and under the protection of the 
country, including all children here born of resident aliens, ex- 
cept the children of foreign sovereigns or their ministers, or 
born on foreign public ships, or of enemies during a hostile 
occupation, and children of Indian tribes owing direct tribal 
allegiance. It includes the children of all other persons, of 
whatever race or color, domiciled within the United States. 

‘© (6) The Fourteenth Amendment to the constitution, in the 
declaration above cited, contemplates two sources of citizenship, 
and two only, birth and naturalization. Every person born in 
the United States, and subject to the jurisdiction thereof, 
becomes at once a citizen thereof, and needs no naturalization. 
A person born out of the jurisdiction can only become a citizen 
by being naturalized, either by treaty or by authority of Congress, 
in declaring certain classes of persons to be citizens, or by en- 
abling foreigners individually to becone citizens by proceedings 
by judicial tribunals. 

**(7) At the time of the adoption of the Fourteenth 
Amendment of the constitution, there was no settled rule of 
international law, generally recognized by civilized nations, 
inconsistent with the ancient rule of citizenship by birth within 
the dominion. 

‘© (8) The laws conferring citizenship on foreign-born children 
of citizens do not supersede or restrict, in any respect, the 
established rule of citizenship by birth. 

‘© (9) Before the Civil Rights Act,! or the Fourteenth Amend- 
ment to the constitution, all white persons born within the 
sovereignty of the United States, whether children of citizens 
or of foreigners, excepting only children of ambassadors or 


1 April 9, 1866, c. 31, Sec. 1 (14 Stat. 27). 
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public ministers of a foreign government, were natural-born 
citizens of the United States. 

«©(10) The refusal of Congress to permit the naturalization 
of Chinese persons cannot exclude Chinese persons born in this 
country from the operation of the constitutional declaration that 
all persons born in the United States, and subject to the juris- 
diction thereof, are citizens of the United States. 

**(11) Chinese persons born out of the United States, re- 
maining subjects of the Emperor of China, and not having 
become citizens of the United States, are entitled to the protec- 
tion of and owe allegiance to the United States so long as they 
are permitted by the United States to reside here, and are ‘ sub- 
ject to the jurisdiction thereof’ in the same sense as all other 
aliens residing in the United States, and their children * born in 
the United States’ cannot be less ‘ subject to the jurisdiction 
thereof.”’ 

*¢(12) Achild born in the United States, of parents of Chinese 
descent, who, at the time of his birth, are subjects of the Em- 
peror of China, but have a permanent domicile and residence in 
the United States, and are there carrying on business, and are 
not employed in any diplomatic or official capacity under the 
Emperor of China, becomes, at the time of his birth, a citizen 
of the United States.”’ 

In arriving at the conclusion that Wong Kim Ark was a citizen of 
the United States, although born in this country of foreign parents, 
the court uses the following language: ‘*The foregoing considera- 
tions and authorities irresistibly lead us to these conclusions: 
The Fourteenth Amendment affirms the ancient and fundamental 
rule of citizenship by birth within the territory, in the allegiance 
and under the protection of the country, including all children 
here born of resident aliens, with the exceptions or qualifications 
(as old as the rule itself) of children of foreign sovereigus or 
their ministers, or born on foreign public ships, or of enemies 
within and during a hostile occupation of part of our territory, 
and with the single additional exception of children of members 
of the Indian tribes owing direct allegiance to their several tribes. 
The amendment, in clear words and in manifest intent, includes 
the children born, within the territory of the United States, of 
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all other persons, of whatever race or color, domiciled within the 
United States. Every citizen or subject of another country, 
while domiciled here, is within the allegiance and the protection, 
and consequently subject to the jurisdiction, of the United 
States. His allegiance to the United States is direct and imme- 
diate, and, although but local and temporary, continuing only so 
long as he remains within our territory, is yet, in the words of 
Lord Coke, in Calvin’s Case,'* strong enough to make a natural 
subject, for if he hath issue here, that issue is a natural-born 
subject ;* and his child, as said by Mr. Binney in his essay be- 
fore quoted, ‘if born in the country, is as much a citizen as the 
natural-born child of a citizen, and by operation of the same 
principle.’ It can hardly be denied that an alien is completely 
subject to the political jurisdiction of the country in which he 
resides — seeing that, as said by Mr. Webster, when Secretary 
of State, in his report to the President on Thrasher’s case in 
1851, and since repeated by this court, ‘independently of a 
residence with intention to continue such residence; independ- 
ently of any domiciliation; independently of the taking of any 
oath of allegiance or of renouncing any former allegiance, it is 
well known that, by the public law, an alien, or a stranger born, 
for so long a time as he continues within the dominions of a for- 
eign government, owes obedience to the laws of that government, 
and may be punished for treason, or other crimes, as a native- 
born subject might be, unless his case is varied by some treaty 
stipulations.’ ? 

‘¢ To hold that the Fourteenth Amendment of the constitution 
excludes from citizenship the children, born in the United 
States, of citizens or subjects of other countries, would be to 
deny citizenship to thousands of persons of English, Scotch, 
Irish, German or other European parentage, who have always 
been considered and treated as citizens of the United States.” 

The dissenting opinion is elaborately drawn and, for the most 
part, may be said to be predicated upon the recognition of the 


1 7 Rep. 6a. 16 Wall. 147, 155; Calvin’s Case, 7 

2 Ex. Doc. H. R. No. 10, Ist sess., Rep. 6a; Ellesmere on Postnati, 63; 1 
82d Congress, p. 4; 6 Webster’s Hale P. C. 62; 4 Bl. Com. 74, 92. 
Works, 526; United States v. Carlisle, 
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international law doctrine. But the error the dissent appar- 
ently falls into is that it does not recognize that the United 
States, as a sovereign power, has the right to adopt any rule of 
citizenship it may see fit, and that the rule of international law 
does not furnish, ex proprie vigore, the sole and exclusive test of 
citizenship of the United States, however superior it may be 
deemed to the rule of the common law. It further does not give 
sufficient weight, in interpreting the Fourteenth Amendment, to 
the doctrine which was prevalent in this country at the time of 
the adoption of the constitution and of the amendment in ques- 
tion, which was undoubtedly that of the common law, and not 
of international law. 

In conclusion, it may be said that the decision sets at rest 
whatever of doubt may have been formerly entertained on the 
proposition. It conclusively answers the advocates of the inter- 
national law doctrine. With respect to the superiority of the 
international law doctrine over that of the common law, it may 
be conceded that while the rule of international law, that the 
political status of children follows that of the father, and of 
the mother, when the child is illegitimate, may be more logical 
and satisfactory thau that of the common law, which makes the 
mere accidental place of birth the test, still if the Fourteenth 
Amendment is declaratory of the common law doctrine, it is 
difficult to see what valid objection can be raised thereto, nor 
how the subject of citizenship of the United States can be 
deemed to be governed by the rule of international law in the 
absence of an express adoption of that rule, any more than it 
could be governed by the law of France, or of China. 


B. Woopwortn. 
San FRANCISCO, CAL. 
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THE LEGAL CAPACITY OF MARRIED WOMEN IN 
ENGLAND. 


The best way to improve men, wrote Joseph de Maistre, is to 
elevate and improve women. 

There is no doubt, we must look to the Anglo-Saxon law to 
find a great increase of women’s rights, and especially of mar- 
ried women’s rights. We may add, in England, in Scotland, in 
the United States, laws are only the outcome of social manners 
and ideas; if America is the paradise of the laborer it is as well 
the paradise of women. There they are placed on an equality 
with men regarding all private rights. In no other country do 
women enjoy the same freedom and respect as in the United 
States. 

The new constitutions of several Western States expressly pro- 
vide that women and men shall be equally admissible to all pro- 
fessions or employments.! We find it useless to add, that in a 
country where women enjoy so much protection, laws ameliorat- 
ing the condition of the laboring classes are easily passed by 
the legislatures of the different States.? 

In order to ascertain the great progress made in England, 
regarding the rights of married women, we may briefly examine 
the old common law, such as it was in force till August 9th, 
1870, and then glance at the present statutory law. 


(a.) At Common Law, the legal effect of the marriage was, that 
the husband took to himself, in the ordinary course of things, 
the whole of his wife’s property, rights and liabilities. Her 
real property, it is true, reverted to her if she survived him, or 
to her heirs after the death of both, and could not be alienated 
by him without her consent; but her personal property, other 


1 E. Stocquart, Le contrat de travail, 2 E. Stocquart, Les Origines et le 
p. 19; Revue de droit international, fonctionnement des lois sociales aux 
1895, p. 15; James Bryce, The Ameri- Ltats.-Unis; Revue de Belgique, 1896, 
can Commonwealth, II., pp. 601, 602. p. 142; Le Contrat de Travail, p. 82. 
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than leasehold, became absolutely his after he had once taken 
possession of it. The fiction of husband and wife being one 
person was pressed so far that when his wife committed offenses 
in his presence, she was presumed to have acted under his coer- 
cion, and was in general excused accordingly. 

Blackstone tells us, in a somewhat timid manner, that modern 
decisions were adverse to the ancient right of the husband to 
beat his wife in moderation; though he intimates that ‘ the 
courts of law will still permit a husband to restrain a wife of her 
liberty, in case of any gross misbehavior.’’ He concludes his 
chapter on this topic with the exclamation, ‘‘ so great a favorite 
is the female sex of the laws of England! ”’ 

In order, however, to secure to the wife the independent en- 
joyment of property, so as to defeat the husband's right at law, 
equity was applied to, and the jus marili was broken, by the 
creation and the growth of the ‘‘ separate use.’” The courts of 
equity did not permit the husband to interfere with the bene- 
ficial enjoyment of the property, but secured the use or enjoy- 
ment of the estate to the wife, for whom it was intended. 

The rule that the husband is a trustee for his wife of her 
separate property, when no other trustee has been appointed, 
applies to that which becomes her separate property by virtue of 
a marriage contract entered into in a foreign country.! 

And so, slowly and progressively, it was thoroughly estab- 
lished in court, and, for the first time, in 1865, by Lord West- 
bury, that the separate estate of a married woman belonged to 
her, for all purposes of disposing of it, to the same extent as 
though she were a feme sole.? 

Since the Norman conquest till the middle of the sixteenth 
century, nobody could devise lands, and the Statute of Wills,* 
enacted that any will of lands made by a married woman should 
be void at law. The Wills Act, 1837,‘ left the law unaltered in 
this respect. 

The Wills Act of 1837, in operation from January Ist, 1838, 
which is still the leading enactment on the subject, prescribes 


1 Ex parte Sibeth, In re Sibeth, 14 2 34 L. J. Ch. 208. 


Q. B. D. 417; Ex parte Dever, 18 Q. 
B. D. 660. 


3 Hen. VIIL., c. 5, s. 14 (1543). 
41 Vict. c. 26, s. 8. 
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one uniform mode of execution of wills. By section 18, a will 
is revoked at once by the marriage of the testator or testatrix, 
unless it is made in pursuance of a power of appointment, where 
the property appointed would not, in default of appointment, 
pass to the heirs or executors, or next of kin of the appointer. 

The rules on guardianship are quite as extraordinary. 

An act of 1661,! gives power to a father, though an infant 
himself, to appoint by will, guardians for his legitimate children. 
But, since the Wills Act, 1837,? no will made by any person 
under the age of twenty-one is valid. 

Under the old law, we have seen, parent meant, for almost 
every purpose, the father only. Therefore, a mother was not 
formerly allowed to appoint guardians of her children, by will, 
even if she was a widow, but the court would always have regard 
to her wishes in appointing a guardian.* 


(b.) Present Law.—A considerable impulse towards the 
emancipation of women was given by great writers, such as 
John Stuart Mill. The example of the American States and the 
facility of intercourse between the two countries, further incited 
public opinion. With the ** Protection Orders’’ was made the 
first step in the improvement of married women’s rights.4 The 
twenty-first section of the Divorce Act, 1857,° provided that a 
wife, deserted by her husband, might at any time after such 
desertion apply to a police magistrate, or justices in session, of 
the court, for an order to protect any money or property which 
she might acquire by her own lawful industry or property, of 
which she might become possessed after such desertion, against 
her husband or his creditors, or any person claiming under him. 
If satisfied that the desertion was without reasonable cause, and 
that the applicant was maintaining herself by her own industry 
or property, the court might make such an order, protecting her 
earnings and property acquired since the commencement of such 
desertion from her husband and his creditors. 


1 12 Car. II., c. 24. 4 Ex parte Glover, 4 Dowl., 291. 
ee 5 20 & 21 Vict , c. 85. 

8 R. K. Wilson, History of Modern 

English Law, p. 276. 
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MarrRieED Women’s Property Act, 1870.— This act, however, 
was the first interference of the legislature, which applied to all 
cases. The wages and earnings acquired by a wife in carrying 
on a trade or occupation separately from her husband, or by the 
exercise of any literary skill, were made her separate property. 
But she could not sue as a feme sole, save under exceptional cir- 
cumstances: if her husband was civilly dead; or if she carried 
on a trade within the customs of the city of London. Further, 
in an action on a contract made by her she could not sue at all, 
either alone or jointly with her husband. 

Marriep Women’s Property Act, 1882.— This Act, which 
came into operation on the first of January, 1883, completely 
changed the rights of husband and wife. At common law, 
before the interposition of the legislature, the rights which 
marriage confers upon each of the parties in the property 
of the other, were almost entirely on the husband’s side. 
Practically, the wife’s existence became merged in that of 
her husband. The theory that a husband and wife are one 
person in law has been considerably modified. The jus mariti 
is done away with. Now, a married woman is capable of ac- 
quiring, holding and disposing, by will or otherwise, of any real 
or personal property as her separate property, in the same man- 
ner as if she were a feme sole, without the intervention of any 
trustee. By the custom of the city of London, a married 
woman might carry on a trade within the city as a feme sole, 
and might contract as though she were unmarried. Her earn- 
ings so acquired would belong to her accordingly. By the act 
of 1882, she is capable of entering into and rendering herself 
liable in respect of and to the extent of her separate property 
on any contract; and if she carries on a trade separately from 
her husband, she becomes subject to the bankruptcy laws in the 
same way as if she were a feme sole. 

GuarpIaNsHiP OF Inrants Act, 1886.— An alteration in the 
law of guardianship has been effected. After the father’s death, 
the mother is the guardian, either alone or jointly with the 
guardian appointed by the father. She may appoint a guardian 
by will to act after the death of herself and the father, and she 
may provisionally nominate a person to act after her death 


ease 
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jointly with the father; and the court, if the father is unfit to 
act, may confirm the appointment. 

Intestate’s Estate Act, 1890.— By this act it is provided 
that, where a man dies intestate, leaving a widow and no issue, 
if the net value of his real and personal estate does not exceed 
£500, such real and personal estate shall belong absolutely and 
exclusively to the widow. This provision, made for the widow, 
is in addition to that share in the residue, remaining after the 
payment of the sum of £500, to which she would have been 
entitled if such residue formed the whole of the intestate’s 
estate and the act had not been passed. By the Statute of 
Distribution,! if a person dies intestate as to personal estate, 
any surplus that remains, after paying all his debts, funeral 
expenses and just expenses of all sort, is distributed between 
his widow and children, or his widow and his children’s 
representatives; the widow taking a third, and the children, or 
their representative, two thirds. If he leaves no children or 
representatives of deceased children, the widow is entitled to 
half of his undisposed-of personality, and his ‘* next of kin”’ 
to the other half. If he leaves neither any children, nor repre- 
sentatives of deceased children, nor any ‘‘ next of kin,”’ it has 
been held that the widow is still only entitled to her moiety, and 
that the Crown is entitled to what would have gone to his next 
of kin. 

Marrrep Women’s Property Act, 1893.— Since the first of 
January, 1883, a married woman can dispose by will, without 
her husband’s consent, of her separate estate; but cannot dur- 
ing coverture, dispose of property of which she was not possessed 
at the time of the execution of the will; and if a wife acquires 
any property after husband’s death, it cannot pass by will made 
during her coverture, though by consent of her husband, for at 
the time of making the will, she was intestable as to that prop- 
erty. Practically this question is of great importance. We 
would wish to discuss it, in the near future, elaborately and in 
all its details, such as it came before us, in our legal practice, 
when we ascertained once more how carefully questions of wills 


1 22 & 23 Car. II.,c. 10, ss. 5, 6. 
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and succession have to be examined on account of the numerous 
peculiarities of English law. 

The present act provides that section twenty-four of the Wills 
Act, 1837, shall apply to the will of a married woman made 
during coverture, whether she is or is not possessed of or en- 
titled to any separate property at the time of making it, and 
such will shall not be required to be re-executed or republished 
after the death of her husband. 


EmILe Srocquart. 


Avocat la Cour @appel de Bruzeliles. 
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FRAUD AND THE MARRIAGE CONTRACT. 


That the latest important case considering the effect of fraud 
of one of the parties to a marriage contract upon the other, 
should have differed fundamentally from the general consensus 
of authority upon the subject, directs attention to a point in the 
law of marriage that has always afforded, both to the theorists 
and to the profession, ground for debate. The question, narrowly 
stated, is whether or not the general elementary principle of the 
law of contracts that a court will refuse to recognize, as a bind- 
ing legal obligation, a contract to which the consent of one of 
the contracting parties was procured by fraud, shall be extended 
to the contract of marriage. 

In Moss v. Moss,' a woman, concealing her pregnancy, by false 
pretenses induced a man, other than the one by whom she was 
pregnant, to marry her. As soon as her husband found out the 
fraud he left her and applied for relief. The court, in a long 
and elaborate opinion by its president, Sir F. H. Jeune, denied 
his petition on the ground that ‘* the only material circumstance, 
by operating on which, fraud violates a marriage, is the reality of 
consent.’ That is, as he explains elsewhere, ‘* when in English 
law fraud is spoken of as a ground for avoiding a marriage, this 
does not include such fraud as induces a consent, but is 
limited to such fraud as procures the appearance without 
the reality of consent.’? The general American view is repre- 
sented by the decision in 1862 by the Supreme Judicial Court of 
Massachusetts in Reynolds v. Reynolds.? In this case a woman, 
pregnant by another man, by her false representations as to 
virtue and chastity, induced a young man to marry her. A child 
was born less than six months after the marriage, and the hus- 
band discovered the fraud which had been practiced upon him 


1 L. R. [1897], p. 263; referred to 23 Allen (Mass.), 605. 
in 32 Am. L. Rev., p. 305. 
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and sought to have the marriage annulled, and the court granted 
him this relief. 
The New York courts, in their erratic fashion, have gone far 
beyond both the actual decision and the principle of Reynolds v. 
Reynolds. In the case of Keys v. Keys,’ where a professional 
thief induced a confiding young woman to marry him by repre- 
senting that he was industrious and honest, they find such fraud 
as to completely violate the apparent consent and justify them 
in annulling the marriage. More lately again we have an equally 
extraordinary decision in an anonymous case.? A induced B, a 
minor, to marry him, representing that he was in good health. 
He was in fact afflicted with a chronic and contagious venereal 
disease with which he infected his wife. Immediately after her 
discovery of the truth she left him and applied for a divorce, 
which was granted. Although considerations of ‘* impotency ”’ 
and ** cruelty ’’ may have entered into the determination of this 
case, the decision rests squarely upon the issue of fraud; and the 
opinion of the referee, which accompanies the decision, thus 
quotes a former case: * ** The fraud which vitiates the marriage 
must be one which relates to the fundamentals of the relation; 
and one of those fundamentals is physical capacity to discharge 
the marital duties; and for each sex to do its part towards the 
production of their offspring;’’ and the court holds, therefore, 
that here the fraudulent representations as to his physical capac- 
ity to discharge the marital duties went so far to the root of 
the contract that the court could not recognize the marriage as 
binding, and so released the woman. 

It is our natural inclination to approve of the result reached 
in the Massachusetts case, and even of the New York cases, too. 
All our sympathy is with the petitioner; but it seems that 
all the logic of the law is against him. The New York 
decisions are indefensible on any theory of marriage law 
which regards the marriage contract as in any way different from 
an ordinary commercial contract. In Reynolds v. Reynolds, 
Chief Justice Bigelow’s opinion rests upon two main points 


196 N.Y. Sup. 910; s. ¢. 6 Misc. 8 Fisk v. Fisk, 6 App. Div. (N. Y.) 
(N. Y.) 355. 432. 
2 21 Misc. (N. Y.) 765. 
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which Mr. Bishop,’ has pointed out and analyzed most carefully : 
First, the woman, by reason of her pregnancy, is unable to per- 
form an important part of the contract into which she enters. 
But to this the answer is that mere unchastity without pregnancy 
is insufficient for a divorce, and that it is immaterial how many 
bastards a woman may have given birth to before marriage. 
Or, in the words of Sir Francis Jeune, ‘+ It appears to me impos- 
sible to say that it is immaterial that a wife has been unchaste 
and immaterial that she has become pregnant by that unchas- 
tity, but it is. material if such pregnancy continues till the 
marriage.’’ Further, it is answered, not only is the incapacity 
merely temporary, but the law has never regarded incapacity to 
bear children a ground for divorce.. The second point is that 
every child born in wedlock is presumed the legitimate offspring 
of the husband and wife, and the husband would have to ** expose 
her profligacy to the world and still cohabit with her, or 
acknowledge the bastard to be his own, alike to his shame and 
the burdening of his pecuniary means.’’ Bishop replies to this 
conclusively: ‘* Legal rights do not depend on facility in the 
proof of facts. If they did, still a man who could establish his 
non-paternity in the nullity suit, could do it equally in a ques- 
tion of legitimacy.” 

Bishop is inclined to justify the result on the general and 
vague grounds of public policy, which is only a form of ‘+ petitio 
principii.”’ He says: ‘* Though the legal understanding would 
reject each one of these considerations, if it stood alone, when 
they are combined it cries, ‘ Hold, here is enough!’’’ And 
again: ‘* The true view plainly is, that here is a cord of several 
strands, no one of which has strength enough to sustain the 
heavy consequence when put upon it alone. But, duly com- 
bined, they do sustain it.’’? Sir Francis Jeune shakes a warning 
finger at such reasoning. ‘* Metaphor and analogy in legal 
reasoning are apt to be dangerous guides.”’ 

The truth seems to be that Dr. Bishop’s argument might well 
be addressed to a legislature to induce them to enact a statute to 
relieve poor unfortunates who have been so sadly deceived by 


1 Bishop Marriage, Divorce and 2 Bishop Mar., Div. and S, pp. 
Separation, §§ 489-494. 494, 495. 
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disingenuous conduct under such circumstances, but it should have 

no influence with a court of law. Outside of such decisions the 
only frauds which the law has recognized as sufficient causes for 
annulling a marriage were of such a nature as to be inconsistent 
with the idea of a real and intelligent contractual ‘* meeting of 
minds; ’’ such frauds as ‘* procure the appearance without the 
reality of consent.’’ The courts have constantly rejected any- 
thing less than this. Misrepresentations and deceits as to char- 
acter, rank, person, or fortune, etc., have all been rejected by 
them as insufficient causes. Every man or woman is on his 
guard as to the character, qualities and virtue of the person he 
or she is about to marry. They must, at their peril, make their 
investigation before the marriage. If they are careless or reck- 
less about this inquiry, it is their owfi risk, and if they find 
afterwards that they have been deceived, why should they not 
have to suffer for their negligence or lack of precaution? 

We must constantly bear in mind that in every divorce case 
there is a public interest involved. It is for the good of the 
community to have the marriage relation fixed and stable and 
divorces infrequent. We have to consider, on the one hand, 
the public and on the other the individuals. Shall we put a pre- 
mium on ill-considered matches and hasty marriages, and allow 
every innocent fool to escape the punishment for his own cre- 
dulity and lack of precaution; or shall we require some few 
unfortunates to make a sacrifice for the good it will do the com- 
munity to have well-considered marriages, and unions not affairs 
of a day but of a life-time? Consider, too, the hardships of 
such a case. As Sir F. H. Jeune suggests, ** What would he 
say if a husband did not become aware of his wife’s pregnancy 
at marriage for a long time after it, and perhaps after the birth 
of legitimate children, as well might happen if a sailor left his 
wife for a voyage soon after marriage and before his return there 
was a miscarrage, or the child died? Could he many years after 
annul the marriage?’’ I think we will agree with him: ‘ It is 
difficult to see why not, if he had no means previously of dis- 
covering the truth. Could he bastardize his children? It is 
also difficult to see why not, unless some further refinement be 
introduced into the law.” 
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Besides New York and Massachusetts, the courts of Califor- 
nia,! Pennsylvania,? New Jersey,’ Indiana,‘ Michigan,> Ohio,* 
Oregon,’ and perhaps other States have already passed upon 
this question, and the doctrine of Reynolds v. Reynolds has 
been approved. At least one State, however, has already re- 
jected it.6 In those jurisdictions where this question has not 
already been decided the courts will do well carefully to consider 
whether the well established principles of the law of marriage do 
not demand them to repudiate Reynolds v. Reynolds and follow 
this later English precedent of Moss v. Moss. If the good 
sense of the community believes with Mr. Bishop that public 
policy requires a divorce to be granted under such cirecum- 
stances, then let the appeal be made. to the legislature for new 
laws, and not to the courts for new principles demanding of 
them to ‘* forsake the old landmarks and go ahead after novel- 
ties.”’ 

Lee Max FRrrepMan. 

53 StaTE STREET, BosTON. 


1 Baker v. Baker, 13 Cal. 87. 559; Nadra v. Nadra, 79 Mich. 599; 
2 Allen’s Appeal, 99 Pa. St. 196. Sissung v. Sissung, 65 Mich. 168. 
3 Carris v. Carris, 24 N. J. Eq. 516. ® Morris v. Morris, Wright (Oh.), 
4 Ritter v. Ritter, 5 Blackf. (Ind) 620. 

81. ™ Munroe v. Munroe, 20 Ore. 579. 
5 Harrison v. Harrison, 94 Mich. 8 Long v. Long, 77 N. C. 559. 


NOTES. 


OBITUARY OF THE PRoFEssion.— HuGu J. Jewett, formerly receiver 
of the Erie Railway Company, and president of it after its organization, 
died recently, at Augusta, Ga., in his eighty-first year. According to 
the New York Evening Post, Mr. Jewett was born in Harford County, 
Md., where his early life was spent. His parents possessed but limited 
means, and his early advantages were meager, but he soon acquired a 
fondness for books and prepared himself to enter Hiram College, Ohio, 
where James A. Garfield was a studentsome years later. After gradua- 
tion he studied law, beginning the practice of his profession in St. Clairs- 
ville, Ohio, in 1840. After remaining there a few years, he removed 
to Zanesville, where he first became interested in railroad and bank- 
ing affairs. In 1852 he was made President of the Muskingum branch 
of the Ohio State Bank, and in the same year, having achieved some 
reputation as a political speaker, was chosen a Democratic Presidential 
Elector. Soon after he became a State Senator and a United States 
District Attorney for the Southern District of Ohio. In 1855 he was 
elected a director of the Central Ohio Railroad. A year later he became 
vice-president and general manager, and in 1857 he succeeded to the 
presidency of the road. In 1860 he ran for Congress, and in 1861 for 
Governor of Ohio, being defeated in both elections. He was also an 
unsuccessful candidate for United States Senator in 1863. In 1867 he 
was returned to the State Senate, and in 1872 became a Representative 
in Congress. Mr. Jewett gave up his seat in Congress in 1873 to 
accept the receivership of the Erie Railway, and for ten years thereafter 
he devoted his time exclusively to extricating the company from the 
difficulties. During the last years of his life he lived at Glenville, 
Harford County, Md. 

Judge W. C. Wess, a venerable member of the bench and bar of 
Kansas, died in April at his residence in Topeka, at the age of seventy- 
four. For thirty years he had been a prominent figure in the public 
affairs of that State. He served in its legislature, held the office of 
county judge, and also the offices of district attorney, Supreme Court 
reporter, county attorney, district judge, and judge of the Supreme 
Court of Shawnee County. He served in a Wisconsin regiment in the 
Civil War, and reached the grade of colonel. He was what would be 
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called in England, a parliamentary practitioner. It is said that for 
some years he did a lucrative business in the work of preparing bills for 
members of the legislature ; but we doubt whether it was very lucrative. 
At the time of his death he was engaged in compiling the Official Gen- 
eral Statutes of Kansas, authorized by the Legislature of 1897. 

Smita Hints died at Charlestown, S. C., on the 26th 
of March. He was born in Floyd County, Georgia, on the 4th of 
November, 1837, was educated in law at the Law School of Harvard 
University, from which he graduated in 1861 with second honors. He 
went abroad for four years, studying in Berlin, Paris, and other Con- 
tinental cities. He returned to his home some months before the close 
of the Civil War and entered the Confederate service in the cavalry 
division commanded by General Forrest. He was for a time a member 
of the bar of St. Louis. In 1881 he went to El Paso and abandoned 
the practice of the law and went into business. 

Jupce Henry Boorn, long a judge and practitioner of the law in the 
city of Chicago, and Dean of the Law Department of the Northwestern 
University, died in April last, at Minden, Nebraska. The immediate 
cause of his death was a hurt received by being thrown out of a buggy in 
consequence of his horse becoming frightened at a locomotive. He 
was born in the year 1818, at Roxbury, Conn., and was consequently 
eighty years old at the time of his death. 

Isaac R. Greene, long called the Nestor of the Louisville bar, died 
recently of old age, at the residence of his step-son, W. F. Ernst, in 
that city. He enjoyed the distinction of having been in the Black 
Hawk War, and a messmate of Abraham Lincoln. 


Tne Lecat Errect or A DecLaRATION OF War.— The ‘ legal effects 
of war,’’ says Mr. Lawrence,! ‘‘ can always be dated from the first act 
of hostility, and in fact are so dated, except in the few cases where the 
struggle is inaugurated by a formal declaration.’? In Fiore’s Nouveau 
Droit International Public,’ it is said: ‘‘ It isa question which can be 
debated whether the commencement of hostilities ought to be estab- 
lished by a formal and solemn declaration of war, or by the publication 
of a challenge, by a manifesto, or by any other formality. In other 
ages, it was considered necessary to make a solemn and formal chal- 
lenge to the enemy, to legitimize acts of hostility directed against him.”’ 
As in many questions of public international law, there is a consider- 


1 Principles of International Law, 2 Ed. 1886. 
ed. 1895, p. 299. 
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able difference of opinion, at least in modern times, among publicists 
as to the necessity of notice, much more as to the necessity of a solemn 
declaration of war. Grotius, the founder of the science of inter- 
national law, lent the weight of his great authority to commencing war 
by asolemn declaration. Though the solemn declaration of war was 
falling into disuse even in the seventeenth century, yet modern publi- 
cists, as for instance, M. Frantz Despagnet, have continued to urge the 
necessity of a solemn declaration of war, both on doctrinal and empiri- 
cal grounds, as having been consecrated by the Act of Congress of 
Paris in 1856. In the eighteenth century Vattel, who, in this respect 
at all events, has been somewhat unjustly accused of being a mere 
theorist and scholar, brought the statements of legal authority into 
harmony with the facts of history in his own day, by commending the 
practice of issuing manifestoes, these ‘‘ having a twofold object over 
and above notice to the enemy, the absolute need for which in all cases 
was no longer recognized, viz.: (1) to warn subjects and neutrals of 
the outbreak of hostilities, and (2) to justify the war in the opinion of 
neutral powers :’’! Both Mr. Hall? and Mr. Lawrence in his Principles 
of International Law, deny the necessity of issuing formal declarations. 
Mr. Hall, like M. Despagnet,? insists on the danger likely to arise from 
unexpected attacks, surprises, and international disloyalty. But while 
M. Despagnet sees in the solemn and formal declaration of war the sole 
effectual means of averting surprises, Mr. Hall thinks that no forms 
give security against disloyal conduct. Mr. Lawrence thinks that ‘‘a 
careful State can hardly be taken by surprise, since the ease of com- 
munication in modern times renders the concealment of any unusual 
concentration of troops almost impossible,’’ and that, therefore, no 
declaration or manifesto of any kind is necessary to legalize a war. 
Mr. Hall points out that there is a great difference between the solemn 
and formal declaration of war and a manifesto. He insists that to assert 
that a manifesto is equivalent to a declaration of war is ‘‘ being satisfied 
with a fiction,’’ unless it be understood that hostilities are not to com- 
mence until after there is a reasonable certainty that authenticated 
information of the contents of the manifesto has reached the enemy 
government. A formal and solemn declaration of war necessarily 
gives the most effective notice to the enemy government; since, in the 
middle ages, the solemn declaration was brought by a special messenger 
or ‘‘ héraut d’armes’’ to the court of the prospective enemy, and an 


1 Walker’s Public International 3 Cours de Droit International Pub- 
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interval was fixed between the receipt of the declaration and the com- 
mencement of hostilities. In addition to the various methods that have 
prevailed of dating hostilities, that have been alluded to, the course of 
dating hostijities from the withdrawal of an ambassador has, in this 
century, been adopted by treaty, the treaty between France and Brazil, 
June, 1826. Writers on international law, like M. Despagnet, who 
urge the necessity of a solemn declaration of war, admit that it does 
not apply to a defensive war. <A civil war, again, must almost neces- 
sarily commence without a declaration. . 

Turning to the facts of history, in antiquity and throughout the mid- 
dle ages, the commencement of war was always dated from a solemn 
and formal declaration. The Greeks and Romans uniformly adopted 
this practice. With the Romans there were no legal consequences of 
belligerent operations, unless they were preceded by a solemn declara- 
tion of war. The Pater Patratus and the Fecial College were especially 
intrusted with the formal declaration of war. In the middle ages the 
declaration of war was made by letters of defiance dispatched by 
heralds to the sovereign of the enemy. It was the custom from the 
twelfth to the fourteenth centuries to interpose a delay of three days 
between the declaration and the attack. This interval was fixed by 
Frederic Barbarossa, in his Landfriede, or constitution of the Peace of 
the Empire, promulged at Nuremburg in 1187, and also by Charles IV. 
in the Goldene Bulle of 1356. Mr. Lawrence points out that the dec- 
laration of war in the middle ages was strictly feudal, and had its 
origin in the belief that it was the part of a true knight not to attack 
his opponent without notice. But sometimes this notice was turned 
into insult, as when Charles V. of France declared war in 1369 against 
Edward III. by a letter, the bearer of which was a common servant. 
Though the practice of a solemn declaration of war decayed with the 
decay of feudalism, yet, in 1657, a Swedish herald brought a declaration 
of war to the court of Copenhagen. In 1671 Charles II. sent a written 
declaration of war to Holland. In 1588 Philip Il. of Spain sent the 
Armada against England without any declaration of war, and Gustavus 
Adolphus did not issue one when he attacked the German Empire in 
1630. From the seventeenth century and even to the end of the eight- 
eenth, M. Despagnet points out, nations dispensed more and more with 
the formalities of a preliminary declaration of war, and unexpected at- 
tacks were even the rule. Thus Frederic the Great, in 1740, flung his 
troops across the borders of Silesia two days before his ambassador 
arrived at Vienna to demand its surrender. An English ambassador 
at Constantinople, Sir James Porter, described the Turkish mode of 
declaring war at the time he composed his ‘‘ Turkey; its History and 
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Progress,’’ now nearly a century and a half ago. In the middle of the 
eighteenth century he wrote: ‘* When the Turks have formed a resolu- 
tion to declare war against any Power, they discover their resentment 
immediately by their treatment of its Minister; they imagine that, by 
insulting his person, they affront the crowned head that has offended 
them, and consider him an hostage in their hands, whom they must 
secure. Their constant practice has been to imprison them in 
the Seven Towers.’’ Mr. Lawrence! points out that: ‘* Declara- 
tions were frequently issued after the war had gone on for some 
time, as was the case in 1665, when the English declared war 
against the Dutch, though all through 1664 the two nations had been 
fighting in Africa and the West Indies, and along the coast of North 
America. Delay in the issue of the formal declaration often happened 
when the war broke out in distant dependencies, or when one of the 
parties commenced as an accessory by giving limited assistance to a 
friend, and afterwards became a principal. In such cases as these the 
treaty of peace sometimes stipulated that all prizes made before the 
declaration of war should be restored.’’ Declarations of war, in spite 
of recent significant instances, have been going into desuetude. There 
have been only eleven instances of a formal and solemn declaration of 
war since 1700 though the present century has seen over sixty wars or 
acts of reprisal begun without formal notice to the powers attached. 
But the last two great European wars witnessed a return to the old 
practice. In 1870, a formal declaration of war from the French Chargé 
d’Affaires at Berlin preceded the outbreak of hostilities, and partook 
of the nature of a warning to Russia; and in 1877 a dispatch declaring 
war was handed to the Turkish representative at St. Petersburg. 
Except in the great instances of 1870 and 1877, the wars of this 
century have been waged without formal notice to the Powers attacked. 
This has been the practice of both England and America. In 1812 the 
United States began war with England by seizing all British vessels in 
their harbors and invading Canada; and in 1854 the British fleet entered 
the Black Sea with orders to compel the Russian squadron to return to 
Sebastopol, before the ambassadors had been withdrawn on either side.— 
Law Times (London). 


DIsBARMENT OF ATTORNEY: CONTRACT TO ABSOLVE AN ATTORNEY 
FROM HIS DuTIES AND OBLIGATIONS AS SUCH, Vorp.— A peculiar case, 
involving the relation of attorney and client, has arisen in the Circuit 


1 Principles of International Law. 
VOL. XXXII. 37 
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Court of the United States, for the Northern District of California, 
One John L. Boone, a member of the San Francisco bar, was dis- 
barred by that court for having attempted to be employed on the other 
side of a case. It appears from the opinion, which is an exceedingly 
elaborate and able one, that Mr. Boone had been retained as the 
attorney, counselor and solicitor of Alphonzo B. Bowers, inventor of 
what is generally termed the hydraulic dredging machines. He ren- 
dered services in his professional capacity to Bowers for several years, 
and it would appear, from the opinion, assisted him materially in estab- 
lishing the validity of his patents in the art of dredging; at least, it 
seems that Bowers was uniformly successful in his litigation; that he 
silenced by judicial judgments and decrees the hopes and aspirations 
of rival inventors; and that he has made money by his inventions. It 
appears that Mr. Boone, owing to reasons which do not appear to have 
been disclosed, deemed it advisable to sever his relations professionally 
with Mr. Bowers, his former client. He therefore drafted a contract 
of mutual release which read as follows: ‘+ This is a contract of mutual 
release by and between A. B. Bowers and John L. Boone, whereby the 
said Bowers releases said Boone from all claims, obligations and ser- 
vices as his attorney in the various suits and actions relating to dredg- 
ing machines now pending, wherein said Bowers is plaintiff and said 
Boone is attorney or solicitor. Said Bowers releases said Boone from 
all rights, burdens, obligations, and privileges which appertain to his 
said employment, and consents that said Boone may engage his services 
pro or con, as he may see fit. In consideration of said release the said 
Joln L. Boone hereby releases the said A. B. Bowers from all claims, 
demands, and obligations for services now or heretofore existing. And 
itis understood that this mutual release shall apply to all cases now 
pending, and that the filing of a copy of this agreement in the court 
where said suits are pending shall be a sufficient evidence of said with- 
drawal and release.’’ 

It appeared affirmatively, upon the disbarment proceedings, that 
Boone had never advised or explained to his former client, Bowers, the 
purport and hidden meaning of the language of the release. He never 
explained to him that he intended to, or could, by virtue of this agree- 
ment, seek employment from his client’s adversary and that his client was 
agreeing to this; or that he could divulge the professional secrets that 
had passed between them during the existence of the relation of attorney 
and client and that his client could not object because of the fact that 
he had agreed by this contract to ‘‘ release said Boone from all rights, 
burdens, obligations and privileges which appertain to his said employ- 
ment.’’ It seems that Boone simply sent the document to his former 
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client, who signed it. It further appeared affirmatively that Boone, 
soon after his professional relations with Bowers had ceased, made 
overtures for employment to a defendant in a patent infringement suit 
then pending in Chicago, Ill , in which Bowers was complainant, and 
which suit involved identically the same patents in behalf of which 
Boone had litigated and rendered professional services to Bowers for 
several years. He claimed, as an inducement to accept his services as 
against his former client, that he was possessed of valuable information 
that the decree in favor of his former client establishing the validity of 
his patents had been obtained by fraud. Bowers, upon learning this, 
petitioned the Circuit Court to disbar Boone for having been guilty of 
unprofessional conduct. The court, after a full hearing, granted the 
petition and disbarred the attorney. Judge Morrow delivered the 
opinion. It is, as stated, an elaborate opinion and the duties and obli- 
gations of attorneys to their clients are clearly and ably stated. The 
contract of release, by which the attorney sought to justify his repre- 
bensible conduct, was declared null and void as being contrary to pub- 
lie policy. In dealing with this feature of the case, the court used the 
following felicitous language :— 


A client cannot consent that an attorney should be released from obligations 
which the law imposes upon him. A client may waive a privilege which the 
relation of attorney and client confers upon him, but he cannot enter into an 
agreement whereby he consents that the attorney may be released from all the 
duties, burdens, obligations and privileges pertaining to the relation of attorney 
and client. I have been referred to no case, nor have my researches been 
rewarded with the discovery of any authority dealing with a release or con- 
tract between attorney and client by which the latter consents to release the 
attorney from all the duties, burdens, obiigations, and privileges peculiar to the 
relation. I only refer to this fact, not as indicating that I experience any diffi- 
culty in determining the invalidity of the release in question, but as tending to 
show that no such instrument has probably ever before been submitted for 

‘judicial scrutiny. In determining that the present contract of release is void, I 
am guided by reasons of public policy, and by considerations which relate to 
the due and orderly administration of justice, to the honor and purity of the 
profession, to the protection of clients, and to the dignity of the court itself. 
Keeping these considerations in mind, I am firmly of the opinion that a con- 
tract, or waiver, or release, or consent, or by whatever name it may be styled, 
by which it is sought to release an attorney from all the duties, burdens, obli- 
gations, and privileges incident to the relation, is totally inoperative and void, 
and contrary to public policy. It is violative of every principle of professional 
honor and integrity. It is absolutely inconsistent with the duties, burdens and 
obligations which an attorney assumes when he enters into the relation of 
attorney and client, and, in fact, is subversive of them. To uphold such a 
release as valid and effectual would be fraught with the most pernicious con- 
sequences both to the public and to the profession. It would give rise to most 
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unscrupulous and unprofessional practices, and the rankest frauds could be 
perpetrated upon unsuspecting and improvident clients, and, perhaps, on the 
courts themselves. A client, in poor circumstances, could be imposed upon by 
arich adversary. The inevitable result of such a doctrine would be to degrade 
the profession and bring the courts themselves into disrepute. The fact thata 
client may be willing to enter into such a contract does not justify the court in 
upholding it, nor can the client’s consent or connivance shelter an attorney from 
unprofessional conduct. Courts owe a duty to themselves, to the public, and 
to the profession which the temerity or improvidence of clients cannot super- 
sede. 


In concluding the opinion, Judge Morrow used the following apt 
language of Mr. Justice Brewer, delivered by the latter sitting as 
Circuit Justice in the case of United States v. Costen, a contempt 
case: — 
It is the glory of our profession that its fidelity to its client can be depended 
on; that a man may safely go to a lawyer and converse with him upon his 
rights, or supposed rights, in any litigation, with the absolute assurance that 
that lawyer’s tongue is tied from ever disclosing it; and any lawyer who proves 
false to such an obligation, and betrays, or seeks to betray, any information or 
any facts that he has attained while employed on the one side, is guilty of the 
grossest breach of trust. I can tolerate a great many things that a lawyer may 
do,—things that, in and of themselves, may perhaps be criticised or con- 
demned,— when done in obedience to the interest or supposed interest of his 
own client, and when he is seeking simply to protect and uphold those interests. 
If he goes beyond, perhaps, the limits of propriety, I can tolerate and pass that 
by; but I cannot tolerate for a moment, neither can the profession, neither can 
the community, any disloyalty on the part of a lawyer to his client. In all 
things he must be true to that trust, or, failing it, he must leave the pro- 
fession. 


The importance of upholding the dignity and honor of the profession 
cannot be overestimated. Of all things, it is of the greatest importance 
to the bar and the public that an attorney should not be permitted to 
traffic with his client’s interests, nor prove false to his trust in any 
respect. We know of no better way to maintain the dignity of the 
profession and to protect the rights of the public than to rid, by dis- 
barment, the profession of dishonest and tricky lawyers. Mr. Boone 
no doubt looks upon his ostracism from the Federal Circuit Court as 
little short of judicial murder; but a perusal of the opinion will 
demonstrate, without doubt, that he, by his course of conduct, invited 
condign punishment. Boone applied for a rehearing, which was 
granted and had before Circuit Judges Gilbert, Ross and Morrow. 
After full argument, the order of disbarment was upheld. These 
judges, deserve the public thanks for the courage and firmness mani- 
fested in their decision. 
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Re.icious Liperty IN THE Unitep States.— Elsewhere, we print an 
article on the subject of ‘‘ The Church and State in American Law,’’ 
by Prentiss Webster, Esq., of Lowell, Massachusetts, a relative of 
Daniel Webster. In so doing, we are glad to reintroduce Mr. Webster 
to our readers. He has been, in times past, a valued contributor 
to the Amertcan Law Review. His present article displays great 
research, and it appears to be upon a question which is now peculiarly 
timely. After the destruction of the Spanish fleet in the Bay of Manila 
by Admiral Dewey, the Spanish Roman Catholic Archbishop of Manila 
made a public declaration to the effect that the Americans, if they 
should prevail in the Philippine Islands, would suppress the religious 
institutions existing in that country. We do not undertake to produce 
his exact language, but the above is the effect of it. In making this 
statement, the Spanish Archbishop displayed a singular want of knowl- 
edge of the relations of Church and State in this country. The First 
Amendment to the constitution of the United States provides that 
‘‘Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof.’’ If there is anything thor- 
oughly imbedded in American institutions, it is the absolute freedom of 
every person to the exercise of his religion, without let or hindrance, 
so long as he abstains from immoral practices. The only conflict which 
has taken place between what may be called — making the most liberal 
use of language—the Church and the State, has resulted in the 
suppression of the practice of polygamy by the members of the so- 
called ‘* Church of Jesus Christ of Latter Day Saints,’’ 1— the 
practice having been ‘‘ revealed’’ to them, and being, therefore, a 
part of their so-called religion. When the members of that church 
found that it was impossible to maintain an oriental practice of 
that kind within the United States, in the face of our laws, our 
institutions, and our public opinion, they procured a convenient 
‘‘revelation’’ from heaven abolishing it. American institutions do, 
however, interfere with religious institutions whenever they attempt to 
touch the State. The State permits an absolute independence on the 
part of the church in dealing with religious affairs, and with church 
property ; it demands, on the other hand, an absolute abstention on the 
part of the church from interference in the affairs of the State. Under 
Section 10 of Article I. of the constitution of the United States, as in- 
terpreted by the Supreme Court of the United States in the case of Dart- 
mouth College v. Woodward,? the property of religious corporations of 
all denominations is more secure from interference on the part of State 


1 Reynolds v. United States, 98 U. S. 145. 2 4 Wheat. (U. S.) 518. 
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legislatures, than is religious property in any other country in the 
world. The Fourteenth Amendment to the Federal constitution enhances 
that security by providing, ‘‘ Nor shall any State deprive any person 
of life, liberty, or property without due process of law.’’ Again the 
Fifth Amendment to the constitution of the United States restrains the 
agencies of the general government from depriving any person of life, 
liberty, or property without due process of law. It is well settled, that 
both these amendments apply to corporations, as well as to natural 
persons, and prevent the State legislatures on the one hand, and the 
general government on the other, from confiscating the property of 
religious corporations; though, the right to take such property for 
public use—the right of eminent domain,—is reserved both to the 
State and the general government; but only upon the condition of 
making payment of just consideration. Confiscations of religious 
properties have frequently taken place in Europe, even in Spain. Indeed, 
such a confiscation was made by the government of Italy within recent 
memory. But such confiscations are impossible in the United States, 
and will remain impossible until the time shall come when our present 
institutions shall have been completely revolutionized,— a condition of 
which there is not the remotest prospect. We repeat, that there is no 
country on the face of the globe in which religious institutions, religious 
property, freedom of thought on religious subjects, and the free exer- 
cise of religion, are as secure as in the United States. The Roman 
Catholic hierarchy in America know it; the Pope knows it; the college 
of Cardinals know it; the Archbishop of Manila ought to know it; and 
public declarations to the contrary, made by a person of his exalted 
rank and dignity, are absolutely without excuse. 


Orrick-SEEKING IN THE OLDEN Time.—In the J anuary number of 
the American Historical Review is a very entertaining article by Gail- 
lard Hunt, on the subject of ‘‘ Office-seeking during Jefferson’s Ad- 
ministration.’”” Mr. Hunt has raked from their ancient receptacles a 
great deal of correspondence touching candidates for appointment to 
Federal offices during Mr. Jefferson’s administration. Some of these 
letters are now reprinted, with all their quaint spelling, capitalization, 
and punctuation, or absence of punctuation. Concerning the appoint- 
ment of Mr. Justice Johnson, of the Supreme Court of the United 
States, Mr. Hunt says this :— 


In the judiciary changes could only be effected as death or resignation 
afforded opportunity, and the idea of ‘due proportion” required that only 
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adherents of the dominant party should receive preferment. In 1804, Alfred 
Moore, of North Carolina, resigned from the Federal Supreme Court, and Jef- 
ferson determined to appoint a South Carolina lawyer to the vacancy. The 
result of his search for a suitable character is shown in the following memo- 
randum. The Gaillard whose name he considered was Theodore Gaillard, 
afterwards chancellor and state judge, the brother of John Gaillard, who was 


subsequently a senator. William Johnson’s name was sent to the Senate 
March 22, 1804. 


1804 Feb. 17. Characters of the lawyers of 8.C. W.H.T.S.1 

John Julius Pringle { These are the two principal of those called republic- 
Waities2 ans. They are of old standing, and highest repute. Pringle 

was wavering once, was even with the federalists, but got 

back again. but both are so moderate, that they only vote 

with the republicans; they never meddle otherwise. Pringle 

is so rich that he confines his practice to Chatleston, and it is 

thought would not accept a commission which should call 

him from there. Waities is so sickly that he would not be 


able to ride. neither would p the fid of the’ 
republicans. 
William Johnson. a state judge. an excellent lawyer, prompt, eloquent, of irre- 


proachable character, republican connections, and of good 
nerves in his political principles. about 35 years old. was 
speaker some years. 

Trisvan.. a state judge, of equal respectability, or very nearly so, and 
indeed in every qualification as Johnson. same age. but of 
such total feebleness of body as to be quite unfit. 

Gilliard. was speaker of the assembly, equal in talents to John- 

all his connections were revolutionary tories, and their es- 
tates confiscated. They got something back again, at least 
his father did. This young man was educated abroad. he 
returned soured agt those in power for what his family had 
suffered. he found he had nothing to hope from them, and 
joined those who now constitute the republican party. his 
conduct while in the assembly was uniformly firm, almost 
vindictive ; yet in an instance or two, from family influence 
or interest he has swerved a little from sound principle. 
upon the whole, his standing is not quite as respectable as 

that of Johnson. 


1 Wade Hampton, a representative, and Thomas Sumter, a senator from South Caro- 
lina, doubtless Jefferson’s informants. 


2 Thomas Waties, a State judge. * Nodoubt meant for Judge Lewis C. Trezevant. 


The appointment of Mr. Justice Johnson was barely respectable. 
He made no particular mark as a judge of the court, though he held 
the office for a good many years. It will be remembered that he wrote 
one of the four concurring opinions in the Dartmouth College case ; 
but his opinion is seldom or never quoted from or referred to, though 
the exuberant dicta found in the opinions of Marshall, Story and 
Washington, and especially in that of Marshall,— have furnished the 
fountain from which subsequent judges have drawn inspiration from 
that day to this. 


In the year 1804 Andrew Jackson was a candidate for office of the 
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Governor of the Territory of Orleans, or Louisiana, then recently 
acquired from France. Of his candidacy Mr. Hunt says :— 


Jackson’s name was regularly brought forward in a joint letter to Jefferson 
from the Tennessee senators, Anderson and Cocke, the representatives, Camp- 
bell, Dickson and Rhea, and Matthew Lyon, whose tempestuous career in New 
England had terminated, and who was then a representative from Kentucky. 
The letter, which is undated, is as follows:— 


FEDERAL CITY 
Sir — 


We the undersigned being sensibly impress’d with the importance of haveing a proper 
Character for Governor of Orleans — and believing it to be our duty, to bring to your View 
such a one as we believe will so Conduct as to promote the best interest of the United 
States— and p the Confid of the Western people; whose interest will be verry 
greatly concerned therein — and believing that the person, who shall be appointed to that 
office — ought to possess in an eminent degree zeal and inflexible integrity — perspecuity 
of mind and soundness of Judgment — promptitude in decision, in emergent cases — and 
firmness in their Execution; such a knowledge of the Human mind as to manage its foibles, 
its follies, and its views so as to concillate them to obedience to the Laws; or to punish 
them with such discretion, as to leave no cause for murmer — and yet Command Submis- 
sion — easy of access to all who may have business to transact and yet so deport himself 
as to preserve the proper dignity of the office —Such qualities do we recognize in the 
Honble Andrew Jackson now one of the Judges of the Superior Court — and Major Gen- 
eral of the State of Tennessee—and do therefore recommend him, as a proper Character 


for that appointment — with Sentiments of Very high consideration. 
Jos: ANDERSON 


Wm CocKE 

G: W: CAMPBELL 
Wm DICKSON 
JOHN RHEA 

M. Lyon. 


Daniel Smith, who had recently retired as senator from Tennessee, and who 
resumed the office in 1805, also wrote in Jackson’s behalf; but a neighbor of 
Smith’s in Sumner County, William Henderson, thought it proper to warn the 
President against appointing the man whose feud with Governor Sevier had 
just terminated and who was on the eve of his deadly quarrel with Charles 
Dickinson. 

SUMNER COUNTY — STATE OF TENNESSEE. 


February 28th, 1804 
Dear Sir 


Icongratulate you upon the Session of the Louisiana Country to the United States. we 
are informed that it will be divided into two Territorial destricts, I suppose each destrict 
will have a Governor and am apprehensive that Andrew Jackson of this State has by 
some of his friends and connections been recommended to you as a proper person to fill 
one of those important Offices. 

As I have some expectations of being a Citizen of that Country I feel myself somewhat 
interested in those appointments. 

Sir from my long acquaintance with youl have taken the liberty of dropping a few 
hints (to you) for the good of the public and citizens at large respecting that Gentleman 
I have been acquainted with Mr Jackson for several years and view him as a man of 
Violent passion, arbitrary in his disposition and frequently engaged in broils and dis- 
putes. Nocharacter escapes him, is now sued for an assault and Battery, and in a few 
days will be indicted for a breach of the peace, Such a character I conceive is not a proper 
one to fill the office of Governor tho he is a man of talents and were it not for those dis- 


potic principles he might be a useful man. 
I am D Sir Respectfully 


Your M° ob. and Hum!|., srv. 
WILLIAM HENDERSON. 
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How far Jefferson was influenced by Henderson’s letter in his rejection of 
Jackson can only be conjectured. It is probable, however, that he shared 
Henderson’s opinion, for, many years afterwards, he pronounced Jackson, 
according to Daniel Webster’s report, a “ dangerous man.’*! Such, briefly, is 
the story of the unsuccessful attempt of the future hero of the Democratic 
party to obtain an office from its first leader. At the time when Jackson was 
an office-seeker Jefferson had been President nearly three years. He was dis- 
pensing the Federal patronage carefully and methodically, but the result of his 
methods did not differ materially from that attained by Jackson a generation 
later. 


InJuNcTION TO ResTRAIN AN UNLICENSED PERSON FROM PRACTICING 
Law.— We learn from the Chicago Legal News,* that a bill in equity 
was recently filed in the Circuit Court of Cook County, Illinois, by 
Charles S. Deneen, the State’s Attorney, to restrain one B. A. L. 
Thomson from practicing law without procuring a license so to do. 
The entire bill is printed in the Legal News. The action strikes us as 
being novel. The general rule is that injunctions lie only to protect 
private rights of property or business. A well recognized exception to 
the rule is that, in two or three limited classes of cases, injunctions are 
granted on informations filed by the Attorney-General or other attor- 
ney for the government to restrain purprestures of highways, naviga- 
tions, and the like. This jurisdiction has grown until the injunction is 
more frequently resorted to than in former times to restrain indictable 
public nuisances. We do not understand any ground on which the 
present bill can be supported, unless it be on this last ground, that is 
to say, upon the ground that, for a person to engage in the practice 
of law without being duly licensed thereto, is to engage in the commis- 
sion of a series of acts in the nature of a public nuisance. But is not 
the case one where there is a plain remedy at law, and where the juris- 
diction of equity cannot consequently be invoked? If an unlicensed 
person files a pleading in court and signs his name to it as an attorney, — 
does he not commit a contempt of court? On the other hand if, being 

really learned in the law, he gives advice and draws a pleading and 

procures it to be filed by some person who is an authorized attorney, 

does he commit an unlawful act? For example, would it be unlawful 

for a distinguished professor of law in one of our universities to give 

legal advice, and even to draw a pleading or any other legal paper, so 

that it be not filed or used of record except by a duly licensed attorney 

who appears as the attorney of record? We do not believe that the 

principles of the law put any such restriction upon freedom of action. 


1 See Parton’s Jackson, I. 219. 2 80 Chic. Leg. News, 374. 
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If we are wrong in this, then it is to be said that the American bar is 
little better than a medieval guild, and is as odious as a modern 
business trust. 


ConstituTionaL Law in Canapa.— The following extract, which we 
take from a letter published in the Canadian Law Times, illustrates 
the difficulties of what is called ‘‘ constitutional law.’’ If an interpre- 
tation of the constitution is secured in advance by the act of the 
government in referring the question to the judiciary, the conclusion of 
the judiciary has the weakness which attends an ex parte or academical 
examination of the question, without the aid of counsel representing 
adversary parties. On the other hand, the procuring of a decision 
upon the constitutionality of a statute by the court of last resort, de- 
pends upon the mere luck of some litigant having the pecuniary means 
to take the question up. This last is the worst evil of what is called 
‘¢ constitutional law.’’ Statutes may be overthrown after they have 
been in existence and full operation for many years. Such was the 
fate of the Act of Congress known as the ‘‘ Civil Rights Laws; ’’ and 
other instances of the same kind could be cited. We are, however, in 
the United States, getting experts in the art of raising constitutional 
questions for decision by means of moot cases concocted for the pur- 
pose, by such devices as getting a negro arrested and bringing him 
before a judge on a habeas corpus, or the defense of getting a stock- 
holder to sue his corporation and its directors, the corporation employ- 
ing counsel to defend the simuiated action. 

The extract from the letter printed in our Canadian contemporary is 
as follows :— 


Astriking instance of the impropriety of our courts hearing ex parte references 
by our governments, of questions affecting the constitutionality of statutes, is 
afforded by the recent decision of the Supreme Court,! on Sections 275 and 276 
of the Criminal Code relating to residents of Canada committing bigamy out- 
side of the Dominion. Whether one agrees with the opinion of the Chief 
Justice, holding this legislation to be ultra vires (which appears to be unanswer- 
able), or with the opinions of the rest of the court, holding it to be intra vires, 
one cannot help regretting, with Mr. Justice King, that the matter went before 
the court ex parte. It is also to be regretted that such an able criminal lawyer 
as Mr. Justice Taschereau was not present at the argument, though it is doubt- 
ful, even if he had been able, whether he would have taken any part in an ex 
parte hearing, judging from his refusal to do so in previous cases. It is not to 
be supposed that the next person to be convicted in Ontario under the enact- 
ment in question, will be content with anything short of a decision by the 


1278. C. R. 461. 
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judical Committee of the Privy Council, which tribunal may well be expected 
to adopt the interpretation put upon its previous decision in Macleod v. Attor- 
ney-General of New South Wales,! by the Queen’s Bench Divisional Court in 
Regina v. Plowman.? It is to be hoped that such person, as well for his own 
sake as for the final settlement of the law on this point, will be possessed of 
sufficient means to carry the matter to the court of last resort. 


Zo.a’s DEFENSE: His ImMpAssIONED, DRAMATIC, AND PaTRIoTIC Ap- 
PEAL TO THE JuRY.— The following are concluding passages of M. 
Zola’s remarkable address to the jury in his first trial as printed in 
the verbatim report of the London Times :— 


-Iam not defending myself, moreover. I leave history to judge my act, 
which was a necessary one; but I affirm that the army is dishonored when 
gendarmes are allowed to embrace Major Esterhazy after the abominable let- 
ters written by him. I affirm that that valiant army is insulted daily by the 
bandits who, onthe plea of defending it, sully it by their degrading champion- 
ship, who trail in the mud all that France still honors as good and great. I 
affirm that those who dishonor that great national army are those who mingle 
cries of ‘* Vive l’armée!’’ with those of “ A bas les juifs!’’ and ‘“‘ Vive Ester- 
hazy!’? Grand Dieu! the people of Saint Louis, of Bayard, of Condé and of 
Hoche, the people which counts a hundred great victories, the people of the 
great wars of the republic and the empire, the people whose power, grace and 
generosity have dazzled the world, crying ‘‘ Vive Esterhazy!”’’ It is a shame 
the stain of which our efforts on behalf of truth and justice can alone wash off. 

You know the legend which has grown up. Dreyfus was condemned justly 
and legally by seven infallible officers whom it is impossible even to suspect of 
a blunder without insulting the whole army. Dreyfus expiates in merited tor- 
ments hisabominable crime. And, as he is a Jew, a Jewish syndicate is formed, 
an international ‘* sans patrie’’ syndicate disposing of hundreds of millions, 
the object of which is to save the traitor at any price, even by the most shame- 
ful intrigues. And thereupon th!s syndicate began to heap crime on crime, 
buying consciences, casting France into a disastrous agitation, resolved ou 
selling her to the enemy, willing even to drive all Europe into a general war 
rather than renounce its terrible plan. 

It is very simple, nay childish, if not imbecile. But it is with this poisoned 
bread that the unclean press has been nourishing our poor people now for 
some months. And it is not surprising if we are witnessing a dangerous crisis, 
for when folly and lies are thus sown broadcast you necessarily reap insanity. 

Gentlemen, I would not insult you by supposing that you have yourselves 
been duped by this fairy tale. I know you; I know who you are. You are the 
heart and the reason of Paris, of my great Paris, where I was born, which I 
love with an infinite tenderness, which I have been studying and writin, of 
now for forty years. And I know likewise what is now passing in your brains; 
for, before coming to sit here as defendant, I sat there on the bench where you 


1 (1891) A. C. 455. 2 25 Ont. R. 656. 
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are now. You represent there the average opinion; you try to illustrate pru- 
dence and justice in the mass. Soon I shall be in thought with you in the 
room where you deliberate, and I am convinced that your effort will be to safe- 
guard your interests as citizens, which are, of course, the interests of the 
whole nation. You may make a mistake, but you will do so inthe thought 
that while securing your own weal your are securing the weal of all. 

I see you in your families at evening under the lamp; I hear you talk with 
your friends; I accompany you into your factories and shops. You are all 
workers, some tradesmen, others manufacturers, some exercising liberal pro- 
fessions. And your very legitimate anxiety is the deplorable state into which 
business has fallen. Everywhere the present crisis threatens to become a 
disaster. The receipts fall off; transactions become more and more difficult. 
So that the idea which you have brought here, the thought which I read in your 
countenances, is that there has been enough of this and that it must be ended. 
You have not gone the length of saying, like many, ‘‘ What matters it than an 
innocent man is at the Ile du Diable? Is the interest of a single man worth 
thus disturbing a great country?’’ But you, say, all the same, that the agita- 
tion which we are raising, we who hunger for truth and justice, costs too dear. 
And if you condemn me, gentlemen, it is that thought which will be at the 
bottom of your verdict. You desire tranquillity for your homes, you wish for 
the revival of business, and you may think that by punishing me you will stop 
a campaign which is injurious to the interests of France. 

Well, gentlemen, if that is your idea, you are entirely mistaken. Do me the 
honor of believing that I am not defending my liberty. By punishing me you 
would only magnify me. Whoever suffers for truth and justice becomes august 
and sacred. Lookatme. Havel the look of a hireling, of a liar, and a traitor? 
Why should I be playing a part? I have behind me neither political ambition 
nor sectarian passion. I am a free writer, who have given my life to labor, 
who will to-morrow re-enter the ranks and resume my suspended task. And 
how stupid are those who call me the Italian; me, born of a French mother, 
brought up by grandparents in the Beauce, peasants of that vigorous soil; me,. 
who lost my father at seven years of age, who did not go to Italy till I was 
fifty-four. And yet I am proud that my father was from Venice, the resplend- 
ent city whose ancient glory sings in all memories. And even if I were not 
French, would not the forty volumes in the French language which I have sent 
by millions of copies throughout the world suffice to make me a Frenchman? 

So, I do not defend myself. But what a blunder would be yours if you were 
convinced that by striking me you would re-establish order in our unfortunate 
country! Do you not understand now that what the nation is dying of is the 
obscurity in which there is such an obstinate determination to leave it? The 
blunders of those in authority are being heaped upon those of others; one lie 
necessitates another, so that the mass is becoming formidable. A judicial 
blunder was committed, and then to hide it a fresh crime against good sense 
and equity has had daily to be committed. The condemnation of an innocent 
man induced the acquittal of a guilty man, and now, to-day, you are asked in 
turn to condemn me because I gave utterance to my pain on beholding our 
country embarked on this terrible course. Condemn me, then. But it will be 
one more fault added to the others, a fault, the burden of which, you will bear 
in history. And my condemnation, instead of restoring the peace for which 
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you long, and which we all of us desire, will be only a fresh seed of passion 
and disorder. The cup, I tell you, is full; do not make it run over. 


He concluded as follows :— 


Dreyfus is innocent. I swear it. I stake my life on it—my honor. At this 
solemn moment, in the presence of this tribunal which is the representative of 
human justice, before you, gentlemen, who are the very incarnation of the 
country, before the whole of France, before the whole world, I swear, that 
Dreyfus is innocent. By my forty years of work, by the authority that this toil 
may have given me, I swear that Dreyfus is innocent. By all I have won, by 
the name I have made for myself, by my works which have helped for the ex- 
pansion of French literature, I swear that Dreyfus is innocent. May all that 
melt away, may my works perish if Dreyfus be not innocent. He is innocent. 
All seems against me — the two Chambers, the civil authority, the most widely 
circulated journals, the public opinion which they have poisoned. And I have 
for me only the idea, an ideal of truth and justice. But Iam quite calm; I 
shall conquer. I was determined that my country should not remain a victim 
of lies and injustice. I may be condemned here. The day will come when 
France will thank me for having helped to save her honor. 


LiaBILity FOR Fovuiine Rivers.— We take the following, with per- 
mission, from our learned and ably-edited contemporary, The New 
York Law Journal :— 


In Fitzgerald v. Firbank! it appeared that there had been granted to the 
plaintiffs for a term of years ‘“‘ the exclusive right of fishing” in a specified 
part of a certain river, with the proviso that “the right of fishing hereby 
granted shall only extend to fair rod and line angling, and to netting for the 
sole purpose of procuring fishbaits.”” The defendant wrongfully discharged 
into the stream water loaded with sediment, the effect of which was to drive 
away the fish and injure the breeding. It was held by the English Court of 
Appeal that the grant did not give a mere license to fish, but a right to fish and to 
carry away the fish caught; that such right amounted to a prosit a prendre, and 
was an incorporeal hereditament; and that the plaintiffs had a right of action 
against any one who wrongfully did any act by which the enjoyment of the 
rights given to them by the deed was prejudicially affected. We do not see 
how there can be any serious doubt as to the correctness of this decision, con- 
sidering the same simply on the grounds discussed. The court treated with 
thinly disguised contempt a contention made on behalf of the defendant, that 
the right of the plaintiffs was merely the privilege of catching fish, if any there 
were to be caught, and did not include the privilege of taking away fish that 
were caught. The case affords well-reasoned authority for the proposition that 
the grantee of a right of fishery takes a profit a prendre, with the power to en- 
join in his own interest, and in his own name, unlawful invasion of, or inter- 
ference with, such right. The following language by Lindley, L. J., may 
appropriately be quoted: ‘‘It was laid down in Smith v. Kemp,’ and is 
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repeated in Comyn’s Digest:! ‘If a grant be de libera piscaria, the grantee shall 
have the property of the fish there, and shall maintain trespass for fishing there.’ 
You can not draw any distinction with reference to the right of taking away 
the fish between one kind of right of fishing and another. If a person chooses 
to pay for the amusement of catching fish and leaving them in the water, of 
course he can do so; but that is not what is understood by lawyers or men of 
sense as a right of fishing. The right of fishing includes the right to take away 
the fish unless the contrary is expressly stipulated. I have not the slightest 
doubt about that. Therefore, the plaintiffs have a right as distinguished from 
a mere revocable license. What kind of a right is it? It is more than an ease- 
ment; itis what is commonly called profit a prendre, and it is of such a nature 
that a person who enjoys that right has such possessory rights that he can 
bring an action for trespass at common law for the infringement of those 
rights. The law on this subject was very carefully considered, and will be 
found laid down in Holford v. Bailey,? in the Exchequer Chamber. Again, if 
he has a possessory right, and if not a guarantee by deed, but on'y claiming 
under an agreement, he can be said to have the use and occupation of the right. 
That was decided in the case of Holford v. Pritchard® The plaintiffs’ rights 
are, therefore, pretty accurately defined. Now, what has the defendant done? 
Has he interfered with them? He has not chailenged the rights, but he has 
done that which prevents the plaintiffs from exercising them to the extent 
to which they would exercise them if not wrongfully prevented. He has 
worked out some gravel pits, washed the gravel, and turned the dirty 
water containing a quantity of silt into the river Chess, along which it 
found its way down to the Colne. This dirty water has driven away the 
fish and injured the breeding. Now, is that what is called a damnum absque 
injuria2? It cannot be so if I am right in the first proposition that the plaintiffs 
have rights and that those rights have been damnified by fouling the river. The 
def:ndant has no right to foul the river to the damage of anybody who has 
rights in that river. Ife is a mere wrongdoer, though, if the plaintiffs had no 
rights in the river, of course they would have no right legally to complain. 
This is a somewhat unusual case, and I am not aware of any precedent for what 
I may describe as an action of nuisance by the owner of a sole and exclusive 
right of fishery. But once grant that the owner of such a right can sue in tres- 
pass for one kind of infringement of it, I cannot see why he might not maintain 
an action on the case for nuisance at common law for such an interference with 
his rights as is proved in this case.”’ 

In this case the unlawfulness of the defendant’s act in fouling the stream 
seems to have been conceded. Probably the disposition would be somewhat 
stronger in England than in this country to protect private rights of fishery 
against alleged public necessity for other uses of a river. In the United States 
the policy has been quite widely adopted of recognizing general rights in the 
use of rivers and streams, and even the privilege of fouling the waters for the 
sake of general convenience. In City of Richmond v. Test, decided by the 
Appellate Court of Indiana,‘ it was held that the pollution, by a properly con- 
structed city sewer, of a stream which is the natural drainage of the land on 
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213Q. B. 426. 


8 3 Ex. 798. 
4 November, 1897, N. E. R. 610. 


NOTES. 591 


which the city is built, gives no right of action to a lower riparian owner, 
whose mill property, constructed and operated before the building of the city, 
is injured thereby. In Barnard v. Sherley,! the courts of the same State went 
so far as to hold that one who sinks an artesian well on his own land, and uses 
the water to bathe the patients in a sanitarium erected by him on said premises, 
is not liable to injunction and damages for allowing the water, after such use, 
to flow into a stream which crosses the land of an adjoining owner, and is the 
only natural and available outlet. 

On the other hand, it was held in the case of Sterling Iron & Zinc Co. v. 
Sparks Mfg. Co, in the Court of Errors and Appeals of New Jersey,? that a 
non-riparian mine owner may not artificially cause the injurious discoloration 
of a natural water-course by water from his mine, if, by the use of practical 
means within his knowledge, he may carry on his mining operations without 
injury to the rights of others. 

The case last cited is quite similar to the English case first above referred 
to, and doubtless the theoretical policy of the law of both countries is very 
much the same. The wanton and unnecessary fouling of streams will be 
enjoined at the suit of any person having a substantial beneficial interest therein. 
Probably, however, the American judicial policy would incline toward uphold- 
ing wider and more extensive rights in the public in the general use of natural 
water-courses than would be recognized in England. 


‘*Hap Ratuer.’’— The New York Sun, which has long been an 
authority on questions relating to the correct use of the English lan- 
guage, has recently demolished another purism in the expression 
‘* would rather.’’ Or perhaps it is more accurate to say that the Sun, 
while admitting the correctness of the expression ‘‘ would rather,’’ 
has proved by numerous quotations from the best English authorities, 
including King James’ version of the Bible, that the expression ‘* had 
rather ’’ has been in our language for at least three hundred years; 
and the Sun justly observes that the English language is what it is, not 
what it ought to be. The truth is, that all modern languages are 

gregations of barbarism, and thatsome of them, notably the French, 
-abound in absurdities. There is, however, one respect in which our 
language can be reformed, and in which it will ultimately be reformed 
through the mere influence of commercial stenographers. We allude 
to its abominable spelling. It is a disgrace that the Anglo-American 
race, at the close of the nineteenth century, are still trying to spell with 
twenty-six letters a language containing forty-three sounds. By 
adopting the phonographic system of the late Sir Isaac Pitman, which 
Elias Longley endeavored to establish in this country, spelling will be 
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abolished entirely; there will be nothing but the analysis of words, 
something which any one can learn in a few weeks, as soon as he has 
learned to pronounce the language. Thus will be saved to the ordinary 
youth of our land several years’ of precious time consumed in mem- 
orizing our abominable and unphonetic spelling. The prejudice and 
bigotry on this subject are unaccountable, and it seems to be greatest 
in the seats of learning. It has, however, taken a ruder form among 
the rural populations. We remember an old professor of the name of 
Pickard, who used to lecture on spelling reform in country schoolhouses, 
where he was sometimes greeted with volleys of rotten eggs. 


Tue Execvtive REGULATIONS FOR THE GOVERNMENT OF THE CONQUERED 
Territory in Eastern Cusa.— On July 18th, the President published 
the following executive regulations for the government of the territory 
surrendered by the Spanish General Toral to the United States, in 
Eastern Cuba. The document was signed by the President and ad- 
dressed to the Secretary of War, and was transmitted by the Secretary 
of War to General Shafter, at Santiago, for his information and guid- 
ance, and with the direction that it be published in such manner, in 
both English and Spanish, as will give it the widest circulation in the 
territory under General Shafter’s control. The document is said to have 
been drawn by the President, after the most careful consideration and 
thorough consultation with his legal advisers. We suspect that it is, for 
the most part, the work of Hon. John B. Moore, the recently appointed 
Assistant Secretary of State. We are glad to publish it on the eve of 
going to press, and to note that it coincides very closely with the views 
expressed by us, as settled by judicial authority, elsewhere in these 
notes. Leaving out the introductory and concluding words, it is as 
follows :— 


The capitulation of the Spanish forces in Santiago de Cuba and in the eastern 
part of the province of Santiago and the occupation of the territory by the. 
forces of the United States, render it necessary to instruct the military com- 
mander of the United States as to the conduct which he is to observe during 
the military occupation. 

‘“‘The first effect of the military occupation of the enemy’s territory is the 
severance of the former political relations of the inhabitants and the establish- 
ment of a new political power. Under this changed condition of things the 
inhabitants, so long as they perform their duty, are entitled to security in their 
persons and property and in all their private rights and relations. It is my de- 
sire that the inhabitants of Cuba should be acquainted with the purpose of the 
United States to discharge to the fullest extent its obligations in this regard. 
‘It will therefore be the duty of the commander of the army of occupation 
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to announce and proclaim in the most public manner that we come not to make 
war upon the inhabitants of Cuba, nor upon any party or faction among them, 
but to protect them in their homes, in their employments, and in their personal 
and religious rights. All persons who, either by active aid or by honest sub- 
mission, co-operate with the United States in its efforts to give effect to this 
beneficent purpose will receive the reward of its support and protection. Our 
occupation should be as free from severity as possible. Though the powers of 
the military occupant are absolute and supreme and immediately operate upon 
the political conditions of the inhabitants, the municipal laws of the conquered 
territory, such as affect private rights of person and property, and provide for 
the punishment of crime, are considered as continuing in force, so far as they 
are compatible with the new order of things, until they are suspended or 
superseded by the occupying belligerent, and in practice they are not usually 
abrogated, but are allowed to remain in force, and to be administered by the 
ordinary tribunals, substantially as they were before the occupation. 

“This enlightened practice is, so far as possible, to be adhered to in the 
present occupation. The Judges and the other officials connected with the 
administration of justice may, if they accept the supremacy of the United 
States, continue to administer the ordinary law of the land, es between man 
and man, under the supervision of the American Commander-in-Chief. The 
native constabulary will, so far as may be practicable, be preserved. The 
freedom of the people to pursue their accustomed occupations will be abridged 
only when it may be necessary to do so. 

“While the rule of conduct of the American Commander-in-Chief will be 
such as has just been defined, it will be his duty to adopt measures of a differ- 
ent kind, if, unfortunately, the course of the people should render such meas- 
ures indispensable to the maintenance of law and order. He will then possess 
the power to replace or expel the native officials in part or altogether, to 
substitute new courts of his own constitution for those that now exist, or to 
create such new or supplementary tribunals as may be necessary. In the 
exercise of these high powers the commander must be guided by his judgment 
and his experience and a high sense of justice. 

‘* One of the most important and most practical problems with which it will 
be necessary to deal is that of the treatment of property and the collection and 
administration of the revenues. It is conceded that all public funds and secur- 
ities belonging to the government of the country in its own right, and all arms 
and supplies and other movable property of such government, may be seized by 
the military occupant and converted to his own use. The real property of the 
State he may hold and administer, at the same time enjoying the revenues 
thereof, but he is not to destroy it save in the case of military necessity. All 
public means of transportation, such as telegraph lines, cables, railways, and 
boats belonging to the State may be appropriated to his use, but unless in case 
of military necessity they are not to be destroyed. All churches and buildings 
devoted to religious worship and to the arts and sciences, all schoolhouses, are, 
so far as possible, to be protected; and all destruction or intentional deface- 
ment of such places, of historical monuments or archives, or of works of science 
or art, is prohibited, save when required by urgent military necessity. 

“ Private property, whether belonging to individuais or corporations, is to be 
respected, and can be confiscated only as hereafter indicated. Means of trans- 
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portation, such as telegraph lines and cables, railways and boats, may, although 
they belong to private individuals or corporations, be seized by the military 
occupant, but, unless destroyed under military necessity, are not to be 
retained. 

“While it is held to be the right of the conqueror to levy contributions 
upon the enemy in their seaports, towns, or provinces which may be in his 
military possession by conquest, and to apply the proceeds to defray the ex- 
penses of the war, this right is to be exercised within such limitations that it 
may not savor of confiscation. As the result of military occupation, the taxes 
and duties payable by the inhabitants to the former government become pay- 
able to the military occupant, unless he sees fit to substitute for them other 
rates or modes of contribution to the expenses of the government. The moneys 
so collected are to be used for the purpose of paying the expenses of govern- 
ment under the military occupation, such as the salaries of the Judges and the 
police, and for the payment of the expenses of the army. 

‘*Private property taken for the use of the army is to be paid for when pos- 
siple in cash at a fair valuation, and when paymeut in cash is not possible 
receipts are to be given. : 

‘All ports and places in Cuba which may be in the actual possession of our 
land and naval forces will be opened to the commerce of all neutral nations, 
as well as our own, in articles not contraband of war, upon payment of the 
prescribed rates of duty which may be in force at the time of the importation. 

‘WILLIAM MCKINLEY.” 


Tue American Bar Assocration.— This learned and influential body 
is now old enough to vote. It will hold its twenty-first annual meeting 
at Saratoga Springs, New York, on Wednesday, Thursday and Friday, 
August 17, 18 and 19, of this year. It was expected that the Inter- 
national Law Association, formerly called ‘‘ The Association for the 
Reform and Codification of the Law of Nations,’’ would hold its annual 
meeting in America this year, and at Saratoga Springs; but this pur- 
pose has been abandoned. The American Bar Association holds gen- 
eral sessions, and there are also two separate sections, one on legal 
education, and one on patent law. The general sessions of the Associa- 
tion will be held at ten o’clock, a. m., and eight o’clock, p. m., on Wed- 
nesday and Thursday, and at ten o’clock, a. m., on Friday at Conven- 
tion hall. The annual dinner will be at the Grand Union Hotel, at 7:30 
o’cloc on Friday evening. On Wednesday morning the meeting will 
be opened with the address of the president, William Wirt Howe, of 
Louisiana. The constitution of the Association requires the president, 
in his address, to make a review of the most noteworthy changes in 
statute law enacted during the preceding year by Congress and by the 
legislatures of the several States. This necessarily makes the presi- 
dent’s address long and tedious; but in many cases it has been ren- 
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dered interesting towards its close by what might be called a short 
separate address on some topic deemed worthy of consideration by the 
president. The feature of incumbering the president’s address with a 
mass of statistics of statute law ought to be abolished, and a committee 
ought to be appointed to draw up and submit those changes, properly 
classified, to the Association. This plan would make the annual in- 
vestigations of the American Bar Association into the noteworthy 
changes in statute law much more thorough and much more convenient 
of access and reference. A topical index ought to be required to the 
report of the commission. On Wednesday evening a paper will be 
read by Lyman D. Brewster, of Connecticut, on ‘‘ Uniform State 
Laws ;’’ and also a paper by L. C. Krauthoff, of Missouri, on ‘* Malice 
as an Ingredient in a Civil Cause of Action,’’ referring especially to 
the decision of the House of Lords in Allen vy. Flood,! a decision 
extensively commented upon by the American Law Review in its last 
number.? As the English judges were divided upon this question, as 
pointed out by us, seven judges in the aggregate deciding the case con- 
trary to the views of thirteen, who from first to last participated in it, 
and as judicial opinion in this country on the subject appears to be un- 
settled, the paper promises to be of specialinterest. It promises to evoke 
a considerable discussion, and we advise our learned brethren to come 
prepared to take part in that discussion. On Thursday morning at ten 
o'clock, the annual address will be delivered by Joseph H. Choate, of 
New York. Mr. Choate has the reputation of being perhaps the great- 
est forensic lawyer in the United States, and his professional brethren 
throughout the Union will be anxious to discover whether his abilities 
as a platform orator are as great as his abilities before a jury or an 
appellate court. The rest of the programme of the Association relates 
to the reports of standing committees and the regular business of the 
body. The Grand Union Hotel has been selected as a sort of head- 
quarters of the Association, and one of its parlors will be open as a 
reception room for the use of members during the meeting. 

The very life of the American Bar Association, since its organization 
at Saratoga Springs, twenty-one years ago, has been Francis Rawle, of 
Philadelphia, who has been from first to last its treasurer. He was 
ably seconded by its secretary, Edward Otis Hinkley, of Baltimore, 
while the latter gentleman lived; and since his decease and until the 
breaking out of the present war, the office of secretary has been 
worthily filled by his son, John Hinkley, of the same city; and the 
American Bar Association is now worthily represented by Captain 
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Hinkley at the front. Doubtless, other of its members have been 
enrolled in the volunteer service for the war. 
Some criticism was evoked by the suggestion on our last notice of 
the next meeting of the American Bar Association, that the name of 
that body be changed to the Northeastern Bar Association.! That 
suggestion was a hasty thought — a touch-and-go, so to speak. After- 
wards, the writer thought further upon the matter and wrote to the 
printer to erase that sentence, but his letter reached the printer too 
late. On the whole, he is now rather glad that it was not erased. 
It will serve to emphasize the fact that the American Bar Association 
has held too many of its annual meetings in one corner of our great 
country, and has not traveled around as such a body should. Honors 
have traveled around. The presidential office went last year to Ne- 
braska, this year to Louisiana (a State whose profession have no local 
Bar Association, unless recently organized) ; and next year it will prob- 
ably go to some distinguished lawyer in the East. So, different parts 
of the country have been considered in selecting the annual orator and 
the readers of papers. No complaint can be made upon this score; 
and we are quite ready to concede that, in proportion to attendance, 
the South and West have been more fully considered in these matters 
than the East. But this does not reach our objection. The reason 
why the attendance from the South and West has been so small is that 
the place of holding the meetings of the Association has been, since its 
organization, nearly always in the Northeast. It has never yet held a 
meeting as far west as the center of population of our country, which 
is now in the vicinity of St. Louis. Formerly it held all its meetings 
at Saratoga Springs, and then it was little more than an association of 
the annual habitués of that watering place. More recently it adopted 
the policy of holding its annual meetings alternately at Saratoga 
Springs and at some other place; but yet it never held a meeting 
farther west than Milwaukee; and if the Columbian Exposition had 
not been held that year in Chicago it would have been necessary to 
hitch a locomotive to it to drag it as far west as Milwaukee. In short, 
it has passed its movable officers around, and has passed — though not 
to the same extent — its calls upon orators and essayists around. But 
what it has failed to do is to pass the Association around. The natural 
result has been that those of its members who attend its meetings are 
made up too largely of those who dwell in the vicinity of its meeting 
places, that is to say, in one corner of our country. In contrast with 
its practice of sticking itself like a post in the mud in the Northeast 
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corner of our country, is that of some other notable bodies. Take, 
for example, the American Bankers Association, which has held an 
annual meeting as far west as the Pacific coast, and which holds its 
annual meeting this year at Denver. Or, take the case of the Grand 
Army of the Republic. This is an association of men who might not 
inaptly be described, taking them all in all, and excluding a consider- 
able minority, — as an association of old and poverty-stricken cripples. 
It is almost impossible to get any considerable number of members of 
the country posts to go any great distance to attend the annual en- 
campment, notwithstanding the great reduction in railway fares and 
the gratuitous entertainment provided by citizens of the place of meet- 
ing; for the simple reason that they lack the money. As the aged 
veteran cannot, in general, go a long distance to attend the encamp- 
ments, the encampments travel around the circle and visit him. They 
have been held within recent memory, in Boston, in Washington, 
in Buffalo, in St. Louis, in St. Paul, in Denver, and in San Fran- 
cisco. That is the way to make any body, such as the American Bar 
Association, national, and to prevent it from becoming local or sec- 
tional. It ought to ‘‘ travel around the circle ’’ like President John- 
son; and it ought to increase its activities by holding semi-annual 
sessions, holding one of its yearly sessions in the winter season, in the 
South or on the Pacific coast. A body that meets once only in a year, 
might be compared to a piece of naval ordnance which could be 
fired once only ina year. Plainly speaking, while the Bar Association 
is able to make, once a year only, a three-days effort to reform the 
world, the mischief which it is trying to eradicate is continually sprout- 
ing and growing during the three hundred and sixty-five days of the 
year. 


Tue New Bangruptcy Act.— We have been requested to reprint 
this statute, but we find, on examination, that it would take up a great 
deal of our space; and besides, it has not been our practice to print 
statutes, however important, unless in exceptional cases. We call the 
attention of our readers to the fact that an edition of the act has just 
been issued, under the editorship of Hon. Nathan Frank, by the F. H. 
Thomas Law Book Company, 14 South Broadway, St. Louis, contain- 
ing references to corresponding sections in the Act of 1867, as amended 
by the Act of 1875, and citing decisions construing analogous sections 
in the former law. A circular has just been placed in our hands, 
which states that it is published in 8vo. cloth, at the price of $1.50 
net. This edition of the present bankruptcy law has something of a 
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history. When the Act of 1867 was amended by the Act of 1874,a 
great deal of difficulty took place in its construction, owing to the fact 
that the amendatory act amended the original statute, as it stood in the 
United States Statutes at Large, and not as compiled and somewhat re- 
written in the revised statutes of the United States. At first an edition 
of the new law, with its amendments in their appropriate places, was 
issued by Seymour D. Thompson. The demand for it was so great that 
the edition was soon exhausted. Mr. Thompson then associated with 
him Nathan Frank, Esq., who was an active practitioner in bankruptcy 
cases, and who was quite familiar with the ins and outs of bankruptcy 
practice. The two prepared a second edition of Mr. Thompson’s work 
and issued it under their joint names. It ‘‘ went like hot cakes,’’ soto 
speak, and there was soon a demand for a third edition. Mr. Thomp- 
son was engaged in other lines of professional work, and he accordingly 
turned the whole matter over to Mr. Frank, who produced what was, in 
a sense, a third edition of the previous work, but which was really a 
new work copiously annotated. This work was issued under the name 
of Mr. Frank alone. It had scarcely been put upon the market when 
the Bankruptcy Act of 1867 was repealed by Congress. The book 
was not, therefore, a financial success, though it certainly was a literary 
success. It may be assumed that on the basis of that book, Mr. 
Frank has prepared the present edition of the new law. 


Errect oF Conquest Upon Civit Reticious Institutions.— It 
was held in the celebrated Dartmouth College decision, among other 
things — a decision which has been in terms quoted and reaffirmed or 
followed at least eight hundred times in subsequent judicial decisions in 
this country, and the doctrine of which is imbedded in the constitution 
itself,— that a charter granted by the king of Great Britain remained 
operative after the separation of the American Colonies from the mother 
country in consequence of the Revolution. In a subsequent case in 
the same court, the Dartmouth College case was cited to the broader 
principle that the Revolution did not operate to destroy civil rights 
existing in individuals.1_ Unquestionably, under the doctrine of the 
Dartmouth College case, the charter of a corporation, lay or eleemosy- 
nary, civil or religious, granted by the king or government of Spain, 
to Spanish subjects in any of her dependencies conquered by us, would 


1 Society for the Propagation of the Godfrey, 4 Cranch(U. S.), 323; Terrett 
Gospel v. New Haven, 8 Wheat. (U.  v. Taylor, 9 Cranch (U.S.), 43. 
8S.) 464, 481. See also Dawson v. 
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be protected from invasion and spoliation by any State government 
which might be erected within that territory. In fact, it is a principle 
of public law, nowhere better settled nor more fully recognized than by 
the judiciary of the United States, that revolutions and changes of 
government operate merely to change the external relations of the 
inhabitants of a particular territory, changing in some instances their 
allegiance from one sovereign to another,— but do not operate to 
change their domestic laws or their internal relations. A considerable 
collection of judicial authority upon this question, as it grew out of 
the American Revolution establishing the independence of the Colonies 
from the crown of Great Britain, will be found in early cases in the 
Supreme Court of the United States; and later authority will be found 
in cases which grew out of the Mexican war and the cession of 
California, the war of the rebellion and the setting up and subsequent 
over‘brow of the government called the Confederate States of America. 
The Revolution was merely deemed to have had the effect of devolv- 
ing upon each State, which previously existed as a Colony, all 
the powers of Parliament and the prerogative powers of the king.! 
Under the doctrine of these cases, if the Philippine insurgents 
under Aguinaldo should succeed in establishing their independ- 
ence, and if that independence should be acknowledged by Spain, 
by the United States, and by other powers, any legislature cre- 
ated by them would be deemed to have succeeded to all the powers, 
within the Philippine Islands, previously possessed by the crown and 
legislature of Spain. On the other hand, if the United States should 
complete the conquest of those islands, it would succeed to those 
powers; and, unquestionably, in the exercise of those powers Congress 
would be restrained by the provisions of the constitution of the United 
States. Except in so far as it is restrained by that instrument, the 
powers of the Congress of the United States over the conquered terri- 
tory would be plenary.? In the case just cited, the United States Court 
of Appeals for the Ninth Circuit, in a learned opinion by Mr. Circuit 
Judge Morrow, held that the territories of the United States are creatures 
of the constitution and subject to the plenary control of Congress; but 
we do not understand the doctrine to be that, in dealing with the terri- 


1 See Dartmouth College v» Wood- (U. S.), 346, 373; Fountain v. Ravenel, 
ward, 4 Wheat. (U. S.) 518, 651; 17 How. (U.S.), 369, 384; 4 Kent Com. 
Cherokee Nation v. Georgia, 5 Pet. 508, note; Bonaparte v. Camden &c. R. 
(U.S.) 1, 47; Rhode Island v. Massa- Co., Baldw. (U. 8S.) 205, 220. i 
chusetts, 12 Pet. (U. S.) 657, 751; 2 Endleman v. United States, 86 { 
Mormon Church v. United States, 136 Fed. Rep. 456. 
U.S. 1, 57; McGill v. Brown, Brightly 
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tories, Congress can act in contravention of the constitution, in so far as 
that instrument guarantees individual rights not of a political character, 
any more than it could so act when dealing with any other matter. In 
this connection we have seen an article in the Argonvut, a weekly pub- 
lication in San Francisco which has long enjoyed a very considerable 
reputation, on the subject of the power of our government to govern 
conquered territory. The Argonaut characterizes the power of Con- 
gress over conquered territory as ‘‘the vast, the sweeping, the un- 
checked power that Congress holds over the Territories of the United 
States.’”’ This power is no more vast, no more unchecked, no more 
sweeping, than the power which every sovereign legislature possesses 
over its own territories; nor is it as much so, because, in the exercise 
of it, Congress is restrained by a written constitution. Ifthe Argonaut 
has succeeded in extracting from the decision which it quotes, of the 
United States Circuit Court of Appeals,! or if it intends to advance the 
idea, that the territories of the United States are outside of the protection 
of the constitution of the United States and are subject to the unre- 
strained power of Congress, it has fallen into a wild dream which needs 
no argument in refutation of it. None of the cases cited by Judge 
Morrow bear out that sweeping statement. They do hold that, with 
regard to the distribution of the powers of government in the terri- 
tories, and the political rights of the citizens thereof, the powers of 
Congress are unrestrained by the constitution. But they do not so 
hold with regard to those fundamental civil rights guaranteed by that 
instrument. On the contrary, that question was expressly reserved in 
the earlier decisions,? and the contrary doctrine is distinctly conceded 
in recent cases. Thus, in one case, the court, speaking through Mr. 
Justice Mathews, said: ‘‘ The people of the United States, as sovereign 
owners of the national territories, have supreme power over them and 
their inhabitants. In the exercise of this sovereign dominion, they are 
represented by the government of the United States, to whom all the 
powers of government over that subject have been delegated, subject 
only to such restrictions as expressed in the constitution, or are necessarily 
implied from its terms.’? ® In another case the court, speaking through 
Mr. Chief Justice Waite, said: ‘‘ The organic law of a territory takes 
the place of a constitution as the fundamental law of the local govern- 
ment. Itisobligatory on and binds the territorial authorities ; but Con- 
gress is supreme, and, for the purposes of this department of its govern- 


2Endleman United States Canter, 1 Pet. (U.S.) 511, 542; Cross 
(supra). v. Harrison, 16 How. (U. S.) 164, 194. 
2 American Insurance Company v. 3 Murphy v. Ramsey, 114 U.S. 15,44. 
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mental authority, has all the powers of the people of the United States, 
except such as have been expressly or by implication reserved in the prohibi- 
tions of the constitution.’?! On the contrary, we say that the instant 
the flag of the United States extends over conquered territory, the wgis 
of the constitution of the United States is thrown around its inhabitants, 
though they may not be able to enjoy the full protection of that instru- 
ment until the establishment of a settled civil government. Under that 
constitution Congress could not in Alaska, nor in Porto Rico, nor in 
the Philippines, enact any law creating a religious establishment, nor 
prohibiting the free exercise of religion. Nor could it, in the face of 
the Fifth Amendment, confiscate its property there existing, though it 
might dissolve religious corporations committing crimes against society, 
as was done in the case of the Mormon Church.? As the result of our 
war with Mexico, in 1846 and 1847, we acquired by conquest and 
treaty from that country a vast territory in which the institutions of the 
Roman Catholic Church had been established as fully as they have been 
in the Spanish West Indies and the Philippines. We did nothing to 
impair, in the slightest degree, the rights of those religious establish- 
ments,— such rights as had been left them by a confiscation made by 
the Mexican Government prior to our acquisition of that territory. 
There has never been, so far as we know, the slightest complaint on 
the part of the Roman Catholic hierarchy in those countries that their 
religious institutions have ‘not enjoyed the same freedom and the same 
equal protection at the hands of the law which have been extended to 
Protestant institutions. 


Diverse Views ConcERNING THE FEDERAL Jupici1aRY.— We quote 
tle following from the ‘‘ Notes of Legal Events ’’ in the New York Sun 
of July 10th, adding that we hope to publish both of these addresses 
inan early number of the American Law Review :— 


While Senator Hoar of Massachusetts was praising the Supreme Court of 
the United States before the Virginia Bar Association at Newport News on 
Thursday, Judge John W. Akin of Cartersville, Ga., was denouncing the 
Federal judiciary in the severest terms in an address which he delivered at 
Atlatta as President of the Georgia Bar Association. Mr. Hoar, in declaring 
that the decisions of the Supreme Court had been right in every case in which 
that tribunal had prevented the unconstitutional exercise of legislative power, 
said he was confident of the assent of his hearers in Virginia, except, perhaps, 
so faras the income tax case was concerned. But he asked his audience 
whethe: “any single State would have adopted the national constitution if it 


1 Natonal Bank v. County of Yank- 2 Mormon Church v. United States, 
ton, 101 J. S. 129, 133. 136 U.S. 1, 56-57. 
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had been believed that the central power would ever be permitted to invade 
this domain for the purpose of taxation.’? Judge Akin in Atlanta, on the other 
hand, denounced the life tenure of the Federal judiciary, the tendency of the 
United States courts to make laws instead of leaving the exercise of that 
function to Congress, and the new procedure of preventing crime by means of 
the writ of injunction. We fear that his views are extensively accepted as 
correct among lawyers in the South and Southwest. 


Fraup ANp THE MarriaGe Contract.— The short article from the 
pen of Lee Max Friedman, Esq., which we publish elsewhere, vindi- 
cates the statement made by us in a former number,! when considering 
the decision in the case of Moss v. Moss, in which we said that we had 
no idea that the doctrine there laid down is the law in any of the 
United States. Mr. Friedman seems to think that it ought to be the 
law ; but while we respect his learning and talents, we cannot possibly 
concur in his conclusion. It is one of the most infamous decisions 
which has been pronounced within living memory. It illustrates the 
intolerable burdens of laws made by priests in the Dark Ages, founded 
upon superstition, and not upon the prevailing sense of justice of man- 
kind. ‘The New York decisions which Mr. Friedman refers to do not 
carry the doctrine which repudiates marriage contracts procured 


through fraud any too far. The idea that the sanctity of the marriage 
relation is upheld and exalted by binding a party to it when it has 
been imposed upon him by a gross fraud, is monstrous. A marriage 
procured in this way is not a true marriage, but a swinish cohabitation. 


Revision OF UniTED STATES PATENT AND TRADE-MARK Laws.— Under 
the recent act of Congress authorizing the creation of a commission 
to revise and amend the laws of the United States relating to patenis, 
trade-marks and trade or commercial names, a law promoted, we be- 
lieve, by the American Bar Association, the president has nominated 
for commissioners, Francis Forbes, of New York, Arthur P. Greeley, 
of New Hampshire, and Peter 8S. Grosscup, of Illinois. Mr. Forbes is 
a distinguished patent lawyer of the city of New York, and was a ele- 
gate in 1890 from the United States to Madrid, under the Paris con- 
vention of 1883 for the protection of industrial property, and was also 
amember of the constitutional convention of 1894, which prepared the 
present constitution of New York. Peter S. Grosscup is the well- 
known Judge of the District Court of the United States for the Northern 
District of Illinois. 

1 32 Am. Law Rev. 305. 
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SatvaGE: No Rient or SatvaGe Respect or a Bea- 
con.—In the case of Wells v. The Gas Float Whitton, No. 2,! the British 
House of Lords, affirming the English Court of Appeal, held that ad- 
miralty jurisdiction in respect of salvage awards extends only to the 
salvage of ship and cargo, or that which has formed part of one of 
them, and does not extend to all property saved from peril at sea. A 
floating beacon, incapable of being navigated, is not so connected with 
navigation as to be the subject of salvage. 


NEGLIGENCE: ARE PROPERTY AND A RarLroap CoMPANY MAY BE 
LiaBLeE FoR KiLttinc Tuem.— In the case of the St. Louis &c. R. Co. 
v. Stanfield,” the Supreme Court of Arkansas go over a great deal of the 
ancient and modern learning — most of it trivial — upon the question 
whether a dog is property in the theory of the common law, and con- 
clude that a dog is property, and consequently that a railroad company 
may be hable in damages for the negligent killing of a dog by one of 
its trains. ‘The common sense of this question is that anything which 
may be the subject of ownership and exclusive possession, no matter 
how great or how little may be its value, is property, and is entitled to 
the protection of the law as such. The Supreme Court of Arkansas are 
quite right in their conclusion. 


Corporations: Maticious ProsEcuTjON—WHEN ACTION For, BROUGHT 
Acainst Corporation. —In the case of Manasha v. Royal Benefit 
Society, decided in the Supreme Court of New York, Appellate Division, 
it appeared that the plaintiff, a collection agent of defendant corpora- 
tion, was caused to be arrested for larceny by his immediate superior, 
the manager, whose duties comprised the hiring and discharging of 
agents and the superintendence of their collections and accounts. The 
corporation accepted the manager’s administration without ever calling 


1 76 Law Times Rep. 663. 2 40S. W. Rep. 126. 
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upon him to account. A collection of $1.30 was made by plaintiff and 
on the same day; but later, he was discharged by the manager, who, 
although told of the collection and informed by plaintiff that he wished 
to account and to receive the balance of his salary, would not discuss 
the matter with him. The charge of larceny was based upon the man- 
ager’s complaint, alleging that the sum of $1.30 was collected after the 
plaintiff's discharge from employment and stolen by him, in support of 
which both the manager and one of the directors of the defendant tes- 
tified in the Criminal Court, other officers of the defendant being also 
present. Plaintiff was acquitted. It was held, that an action for 
malicious prosecution was properly brought against the defendant 
corporation, which was chargeable with the arrest in the first instance, 
and also by ratification of the manager’s act. 


Corporations: PAYMENT FOR SHARES IN PROPERTY — WHETHER SUCH 
Property Must BE TurRNED IN AT ITS MARKET VALUE AT THE TIME, OR 
WHETHER IT MAY BE TURNED IN AT ANY VALUE THE Parties SEE Fir 10 
Pace upon 1T.— Ina former number,! we drew attention to the salutary 
decision of the Supreme Court of Missouri,? in which that court, over- 
ruling a previous decision of one of its divisions,® held that where a 
corporation issues its shares and receives property in payment therefor, 


such property must be turned in at its fair value at the time, otherwise 
the holders of such shares will be liable to be assessed in favor of cred- 
itors of the corporation after its insolvency, to the extent of any amount 
to which the shares remained unpaid. We have now to draw attention 
to a number of other recent decisions upon this question. The first 
which we shall notice is a decision of the United States Circuit Court of 
Appeals, for the Sixth Circuit,* in which the court, in a clear and satis- 
factory opinion by Mr. Circuit Judge Taft,— one of the best judges in 
the Federal galaxy,— hold that, under the provisions of the recent con- 
stitution of Kentucky, forbidding the acceptance by a corporation of 
labor or property in payment of its shares or bonds ‘* at a greater value 
than the market price at the time the said labor was done or property 
delivered,’’ if a corporation, in distributing its shares, issues them for 
property at a less valuation than the par value of the shares so distrib- 
uted, the takers of such shares will be liable to be assessed in favor 
of creditors for the difference. This decision was rendered under the 


1 32 Am. L. Rev. 288. 4 Altenberg v. Grant, 85 Fed. Rep. 
2 Van Cleve v. Berkey, MS. 345; reversing s.c. 83 Fed. Rep. 980. 
3 Woolfolk v. January, 131 Mo. 620. 
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provision embodied in Section 193 of the recently established constitu- 
tion of Kentucky, which reads as follows :— 


No corporation shall issue stock or bonds except for an equivalent in money 
paid, or labor done, or property actually received and applied to the purposes 
for which such corporation was created; and neither labor nor property shall be 
received in payment of stock or bonds at a greater value than the market price 
at the time the said labor was done or property delivered; and all fictitious in- 
crease of stock or indebtedness shall be void. 


The promoters of the corporations, through a manipulation set out in 
the opinion, agreed to issue its shares as full paid in exchange for prop- 
erties which could not, under any theory deducible from the evidence, 
have been worth one-third the amount of the par value of such shares ; 
and the action was brought to recover damages for a breach of the 
agreement. Mr. Circuit Judge Taft disposed of the question in the 
following language :— 


The learned judge at the circuit held that the contract in this case was for 
an illegal purpose, because an execution of it would be in violation of this sec- 
tion. We concur in this view. The obvious meaning of the section is that 
stock and bonds shall only be issued in exchange for work or property when 
the market price of the labor or property shall be equal to the par value of the 
bonds or stock exchanged. It has been contended that the market price referred 
to in the section is the market price of the stock to be issued, and that, if it 
appears that the work done or property delivered is equal to the market price, 
the purpose of the section is fulfilled. This would be to render the section 
nugatory, and would justify a corporation in issuing stock for nothing, if it 
appeared to have no value in the market. It would thus defeat the plain intent 
of the section, which was to make the stock and bonds of a corporation worth 
their face value. The great abuses which have been perpetrated, and the 
deceits which have been practiced upon the public, in the organization of cor- 
porations by the issue of stock and bonds, the par value of which has been grossly 
in excess of the real capital embarked in their business, are too well known to 
require comment. The framers of this section, and the people, who adopted it, 
proposed to remedy these abuses by a specific requirement that no one should 
acquire stock or bonds from the corporation without having contributed to the 
capital, available for carrying on its business, cash or its full equivalent in 
labor or property equal to the par of the stock or bonds received. It is the 
duty of the court to construe and enforce the section so as to remedy as far as 
possible the evil at which it was directed. 


In the course of his opinion he was obliged to face and distinguish the 
decision of the Supreme Court of the United States in a case which was 
wrongly decided, and which has been a Pandora Box of mischief, corrup- 
tion and fraud.!_ He did this by showing that the provision of the consti- 


1 Railroad Co. v. Dow, 120 U. S. 287. 
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tution of Arkansas which governed the question as there presented, did 
not contain the following prohibitory words found in the constitution of 
Kentucky: ‘‘ And neither labor nor property shall be received in pay- 
ment of stock or bonds at a greater value than the market price at the 
time when the said labor was done or properly delivered ;’’ but con- 
tained merely the following prohibition: ‘* No private corporation shall 
issue stock or bonds except for money or property actually received, or 
labor done; and all fictitious increase of stock or indebtedness shall be 
void.’? While this language was manifestly intended to mean the very 
thing which the constitution of Kentucky recites, and while it ought to 
have been so construed, it afforded a safe basis on which the learned 
judge might distinguish the Dows case; and the same may be said of an 
Illinois case, which reached the same conclusion as the Dows case, 
under a similar constitutional provision.! It ought to be added that the 
meager decisions which bear upon this subject, rendered by the Court 
of Appeals of Kentucky prior to the adoption of the new constitution of 
Kentucky and the elaborate code of corporation law which the legisla- 
ture of Kentucky subsequently enacted, in so far as they speak at all 
upon this question, tend to the conclusion that the view of that court is 
in accordance with the view taken by the Federal Circuit Court under 
the constitutional provision above set out. Previous to the present con- 
stitution of Kentucky, and to the present code of corporation law 
enacted thereunder, the statute law of Kentucky relating to corpora- 
tions in general, which consisted of chapter 56 of the General Statutes 
of Kentucky, was most meager, and on many points quite obscure; but 
the people of Kentucky, when they finally took hold of this question, 
got themselves on a clear plane of honesty, and expressed their inten- 
tion in language so decisive, that judges who fail to understand it are 
unfit for their offices. 

The next decision upon this question which we ask attention of our 
readers, is the decision of the Supreme Court of Ohio, in the recent 
case of Gates v. Tippecanoe Stone Co.2 This decision, without the aid of 
any constitutional provision such as now exists in Kentucky, reaffirmed 
the rule in regard to the payment of corporate shares in property, 
which has been termed the ‘‘ true value ’’ rule,* in contradistinction to 
the rule which has been called the ‘‘ good faith ”’ rule,* and placed the 
law of Ohio upon the right plane, in a clear, sound and satisfactory 
opinion by Mr. Justice Bradbury, concurred in by the whole court. 


1 Railroad Co. v. Thompson, 108 Ill. 8 2 Thomp. Corp., § 1616. 
187, 201. 4 Id., § 1618. 
2 48 N. E. Rep. 285. 
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The syllabus of the case, prepared by the court, shows in round lan- 
guage what the court held :— 


Where, pursuant to an agreement among themselves, partners capitalize the 
partnership property at a valuation greatly in excess of its true value; create 
a corporation, under the laws of this State, to continue the former partnership 
business, fixing its capital stock at a sum equal to the inflated value placed on 
the partnership property; elect themselves managing officers of the concern; 
transfer this property at such inflated value, to the corporation in exchange for 
its entire capital stock, which they cause to be issued, as fully paid up, to each 
partner, or as he directed, in proportion to his interest in the partnership; and 
the corporation, continuing the business, afterwards becomes insolvent,— 
the transaction will be regarded as a fraud upon the corporate creditors, 
although none was intended or contemplated by the parties to such transaction. 
In such case each partner will be regarded as an original subscriber for so 
much of the stock as was thus issued to him, and credited on his subscription 
for the actual value only of his interest in the partnership property transferred 
to the corporation in payment of such subscription. The balance left, after 
applying this credit, will be deemed a debt due from him to the corporation, 
and therefore corporate assets. 


This case presented that vulgar species of fraud in law by which a 
lot of men endeavored to get something out of nothing by ‘*‘ stocking ’’ 
a stone-quarry property owned by them, at double its fair value at the 
time. They, of course, acted ‘‘in good faith:’’ such adventurers al- 
ways do. In the particular case a referee so found, and the Supreme 


Court of Ohio conceded that his finding was correct. On that point 
the court said :— 


This entire transaction was found to have been conceived and conducted in 
good faith; that is, without any purpose to defraud those who, by dealing with 
the corporation, might subsequently become its creditors, or any one else. 


They merely took a property worth $37,500, which they owned as 
partners, and incorporated themselves with a capital stock of $75,000, 
and transferred the property by themselves, in their partnership char- 
acter, to themselves in their corporate character, and distributed the 
shares in the proportion of the interest which each of them had held in 
the partnership. The fact that they did this ‘‘in good faith ’’ did not 
have any influence upon the conclusion of the court, which said :— 


This attempt by McLain and his associates to dispose of their property, at a 
fictitious or inflated value, to a corporation of their own creation — one 
designed, and brought into existence chiefly for that purpose — should be re- 
garded as a fraud upon the subsequent creditors of the concern, although no 
evil intent accompanied the transaction; and the difference between the actual 
and the inflated value of the property so conveyed should be deemed unpaid 
subscription upon the stock issued in this way, whenever necessary to protect 
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the rights of the corporate creditors. What might be the right of a creditor 
who, with full knowledge of the acts of these corporators, and of the inflated 
value of the property transferred to the corporation, chose to extend credit to 
the concern, we need not inquire, for that question is not raised in the record. 


The next decision upon this question to which we ask attention, is 
the decision of the Supreme Court of Minnesota, in the case of Wallace 
v. Carpenter Electric Heating Man. Co.! Here again the syallabus 
was written by the court. It tells us ‘‘ that the original holders of 
bonus or watered stock of a corporation issued as paid up, and their 
transferees with notice, will, in case of the insolvency of the corporation, 
be charged, in favor of a creditor who became such after the stock was 
issued, with the difference between the par value of the stock and the 
amount paid the corporation thereof, to the extent necessary to satisfy 
the creditors’ claims.’’ It also tells us that, *‘ in an action by a creditor 
to collect his judgment against an insolvent corporation from the holder 
of bonus or watered stock issued as paid up, the burden is on such 
holder to show that he acquired his stock bona fide without actual 
notice of the facts making its issue fraudulent as to the creditor, or 
that he purchased his stock from a bona fide transferror.’’ Incidentally 
it may be stated that the court, in so holding, followed its own previous 
rulings.” Incidentally also the court, construing a statute of Minne- 
sota,® hold that it does not authorize a manufacturing corporation, or 
any other corporation, to issue its shares as full paid up, and sell the 
same for less than par, and on such terms as its directors may deem 
advisable. In holding that the burden of showing that the stockholder 
sought to be charged was a bona fide purchaser of the shares for value, 
and without notice that they had not been fully paid, rested upon the 
stockholder himself, Mr. Chief Justice Start, who wrote the opinion of 
the court, used the following language, citing the authorities in the 
margin: — 


The last reason urged in support of the conclusion of law of the trial court 
is that no evidence was offered to show that the defendant the American Com- 
pany did not purchase its stock of parties who were bona fide purchasers with- 
out notice; hence it does not appear that the plaintiff’s equities are superior 
to those of the defendant. This places the burden of proof on the wrong party. 
If the defendant purchased of a bona fide transferror, it knows that fact better 
than any one else. A certificate of shares in a corporation is not negotiable 
paper. But the weight of authority seems to be to the effect that where the 


173 N. W. Rep. 189. Range Brewing Co., 65 Minn. 28; s. ¢. 
2 Hospes v. Northwestern Man.&c. 67 N. W. Rep. 652. 
Co., 48 Minn. 174; 8. c. N. W. Rep. 3 Gen. Stat. Minn. 1894, § 3415. 
1117; Hastings Malting Co. v. Iron 
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equities of a creditor of a corporation come in conflict with those of a bona fide 
purchaser, without notice, of the shares of the corporation issued as paid up 
when such is not the fact, the equities of the latter will prevail. It is not nec- 
essary in this case to decide this question, for all of the authorities agree that 
a purchaser who acquired his shares of watered stock with notice of the facts 
as to their issue is liable to the creditors of the corporation to the same extent 
as the original subscriber.! If the defendant’s transferror was a bona Jide pur- 
chaser, and the defendant wished to assert his equity to defeat that of the 
plaintiff, the burden was clearly upon it to establish the equity. Such would 
be the case even if certificates of stock were negotiable paper.2?- The defend- 
ant neither by its answer nor evidence asserted or even suggested that its trans- 
ferror was a purchaser without notice. On the contrary, it denied in its answer 
that it ever owned or held any of the stock of the Carpenter Company. The 
court then cannot, for the purpose of defeating the equities of the plaintiff, 
assume without evidence that the defendant’s transferror was a bona fide pur- 
chaser. It follows that the trial court’s conclusion of law was not sustained 
by its findings of fact, and that the judgment must be reversed, and this case 
remanded to the district court, with direction to amend its conclusions of law in 
accordance with this opinion, and enter judgment for the plaintiff. So ordered. 


It should fairly be added that the doctrine that one who purchases 
shares of corporate stock which purport to be fully paid, but which are 
not fully paid, in the bona fide belief that they are fully paid, is not 
required to suspect fraud where everything seems fair and honest, and 
is therefore not required to pay, for the benefit of creditors of the cor- 
poration, any amount in respect of which such shares have not been paid 
up,—is a doctrine which ought never to have been established. It 
is a thoroughly dishonest doctrine. Share certificates are not com- 
mercial paper. They are not instruments of commerce. They are 
not the means by which the exchanges of commerce are transacted. 
They are merely evidences of certain proprietary rights, and they ought 
never to have been put on a higher plane than merely non-negotiable 
promises to pay debts. This doctrine, which began in this country 
with Mr. Justice Clifford, at Circuit— and it is to be stated with 
regret, that nearly all the ill-made doctrine on this subject has either 
originated in or been sanctioned by the Federal courts,— was a doctrine 
which placed the ease of stockjobbers above rights of honest creditors. 
The courts ought never to have established a rule whereby corporate 
manipulators, by the mere act of transferring shares toa bona fide pur- 
chaser,— an act which can be accomplished in every case,— can create 
a value where there is no value, and enable a corporation to cheat its 


12 Mor. Priv. Corp., § 824: 2 2 Cummings v. Thompson, 18 Minn, 
Thomp. Corp., § 1685; 1 Cook Stock, 246 (Gil. 228); Bank v. Luckow, 37 
Stockh. & Corp. Law, § 49. Minn. 542; 35 N. W. 434; Bank v. 

Richter, 55 Minn, 362; 57 N. W. 61. 
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creditors by holding out to them the fact that it possesses a capital 
which it does not possess. 

We come now to a case, — and it belongs to a numerous class of 
cases,— where the law on this subject is let down to what has been 
called the ‘‘ good faith doctrine ;’’ and this, and nearly all the cases 
which promulgate and apply that doctrine, illustrate what gross 
frauds can be perpetrated by designing men, and sanctioned by the 
courts under the name of ‘‘ good faith.’”” We refer now to the 
decision of the Supreme Court of the State of Washington, in 
Kroenert v. Johnston,! in which the court decides? that a statute of that 
State,® prescribing a liability on the part of stockholders for amounts 
subscribed by them to the shares of the capital stock of a corporation, 
does not, in the absence of fraud, render a stockholder, who pays his 
subscription in property at an agreed price, liable to creditors for the 
difference between the actual value of the property and the amount of 
his subscription. The court below, Hon. Charles W. Hodgdon, took 
the right view of this question, and assessed the stockholders, but his 
judgment was reversed. In this case the corporation was organized 
with a capital stock of $10,000, paid up as follows: in money, $5,000; 
a boat, of the value of $500, and real estate, of the alleged value of 
$4,000. Under the finding approved by the court, the basis of the 
decision was that the real estate was not worth more than $2,000, and 
consequently that under ‘‘ the true value rule,’’ the stockholders 
would have been assessable to that extent for the benefit of the corpo- 
rate creditors. The court, in an opinion written by Mr. Chief Justice 
Scott, referred to these opposing rules, and adopted the so-called 
‘* good faith rule; ’’ and, as there was, of course, in that case no intent 
to cheat anybody,— there never is in such cases,— the court reversed 
the judgment of the District Court, and remanded the cause, with 
instructions to dismiss the suit. The opposing reasons which sup- 
port these opposing rules may well be thrown into contrast by quot- 
ing a paragraph from the opinion of the court, written by Mr. Chief 
Justice Scott, and then a paragraph from the dissenting opinion of Mr. 
Justice Dunbar. The former said:— 

The doctrine followed in this case, under the rule previously recognized, is 
only extending to a corporation the same protection that is extended to indi- 
viduals, and is a just, equitable, and necessary rule, especially in a State like 
this, where we have witnessed a rapid and steady growth of private corpora- 


tions, until a large part of its citizens have become directly interested therein. 
It has become the favorite, prevailing method for men of moderate means to 


1 62 Pac. Rep. 3 Ballinger’s Code Wash., § 4262. 
' 2 Dunbar, J., dissenting. 


NOTES OF RECENT DECISIONS. 611 


engage in business enterprises, and the great bulk of business, in all its ramifi- 
cations, in manufacturing enterprises, commerce, fisheries, irrigation of arid 
lands, mining, and trading, even to small local concerns, is carried on through 
corporate agencies. The development of the State practically depends upon 
the success of such undertakings. All of its citizens are thereby greatly inter- 
ested therein, and they are certainly entitled to reasonable protection. It is 
enough to hold them liable for actual fraudulent intent in their formation. 
This rule is sufficient to reach all those formed for dishonest purposes, and all 
can be held liable for dishonest, fraudulent practices, regardless of the original 
scheme of formation. But, aside from this, it leaves men free to make their 
own contracts and place their own valuations upon their property. If a man 
desires to turn in property us a payment of shares of stock, and his associates 
are willing to take it at an agreed price, no one else being then interested, that 
agreed valuation should stand without danger of his being called upon to 
account, years afterwards, by some one who has dealt with the corporation, 
who might easily have ascertained its actual condition, in case he should think 
that such property was worth less than its value as accepted by the corpora- 
tion. A fraudulent representation of the amount of property it actually has is 
one thing, and a mere excessive estimation of its value is another and entirely 
different one. To sustain an agreed valuation of property made in organizing 
a corporation does not contravene the trust-fund theory. That relates more 
particularly to the disposition of its property after its organization and com- 
mencement of business, such as a distribution of it among the shareholders by 
dividends to the prejudice of its creditors.! 


The latter said :— 


There is no reason, in law or morals, why a corporation should not be com- 
pelled to act squarely and fairly with the world. Practically, it is impossible 
for the ordinary person, dealing with a corporation, to make such an examina- 
tion as is referred to by the majority in this case, and he is helpless if he can- 
not rely upon the announcement of the corporation that its capital stock is of 
acertain actual value. The idea that he can protect himself by an examination 
of the books and property of the corporation is beautiful in theory, but desper- 
ate in practice. The doctrine that the liability of the shareholders to contribute 
the amount of their shares as capital is treated in equity as assets is so well 
established that it would be almost revolutionary at this time to overturn it. 
Indeed, the majority opinion acknowledges the trust-fund theory, but the great 
difficulty under this decision will be to find the fund that is acknowledged. 


This brings us to one of the worst decisions upon this question of 
which we have any knowledge. We allude to the decision of the 
Supreme Court Commission of Nebraska, in the case of Troup v. Hor- 
bach, in which the opinion was written by Mr. Commissioner Ryan. 
The ‘‘ syllabus by the court ’’ of this case is as follows :— 


Owners of property have a right, in disposing of it, to place such valuation 
thereon as they see fit; and if, with such property at an overvaluation, they 


1 Citing 2 Thomp. Corp., § 1576. 274.N. W. Rep. 326.. 
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pay for capital stock issued to them by a corporation, the excess above the 
real value of the property cannot subsequently be treated by creditors of this 
corporation as never having been paid, in the absence of fraud, misrepresenta- 
tion, suppression of the truth, and the violation of the obligations of law 
or morality, express or implied. A purchaser of capital stock of a corpo- 
ration from one who has fully paid for the same in property cannot be held 
liable to creditors of such corporation solely on the theory that the property 
recognized as a proper medium of payment had been accepted as payment by 
the corporation at too high a valuation. 


Confining ourselves to the branch of the case which presents the doc- 
trine of the court, and accepting, as we understand the reviewing court 
did, the findings of the trial court as conclusive, the case was, that the 
defendant George R. Scott, had received $20,000 in the shares of a cor- 
poration, at par value, in exchange for property of the fair cash value 
of no more than $6,000, and that other stockholders whom plaintiff also 
sought to assess, had turned in property to the corporation in payment 
of the shares received by them at a valuation greatly less than the par 
value of the shares. Upon this case, set out in greater detail, Mr. 
Commissioner Ryan expressed the doctrine of the court thus :— 


If we understand correctly the theory upon which the court proceeded in 
entering judgment pursuant to the above findings, it was that parties who 
purchased stock, and in payment therefor transferred to the company real 
property, were only entitled to receive credit for the actual value of such real 
property at the time it was transferred. There was no evidence that there was 
any misrepresentation as to the value of this property upon which misrepre- 
sentation the company had acted to its injury. Indeed, in most instances, mis- 
representation of value could scarcely have imposed upon the officers of the 
company, for the property was within the corporate limits of the city of Beatrice. 
It was not alleged that any of these purchasers of capital stock owed any duty 
to the company, or that they were in any way connected with it at the time that 
they exchanged real property for stock. We therefore assume that the theory 
was that at any subsequent time, within the limit fixed by the Statute of Limita- 
tions, it was the right of the company, and, in case of its insolvency, the right 
of its creditors, to institute an action against stockholders for the difference 
between the par value of the stock and the real value of property which the 
company had received as full payment for such stock, irrespective of the above 
considerations. In this view we cannot concur. A party, without fraud or 
misrepresentation, has the right to fix whatever value he chooses upon his prop- 
erty; and a corporation cannot, any more than a person, be relieved against 
its own want of judgment in buying such property at the price named. In 
making this statement, we do not take into consideration fraud, breach of war- 
ranty, misrepresentation, suppression of the truth, or other proper grounds for 
relief which might be proper in some cases to consider. These elements are 
purposely omitted, for they were neither pleaded, proved, nor found to exist. 


The case is very poorly considered, and no judicial authority is 
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examined. Fora judge to reason, when considering such a question, 
upon the basis that a party, who proceeds without fraud or misrepre- 
sentation, has the right to fix any valuation upon his property which he 
chooses, is simply appalling. This narrows the whole question down 
to the law of a horse auction and introduces the rule of caveat emptor. 
In vain may the people of his State put in their constitution a clause to 
the effect that shares of the capital stock of corporations shall be paid 
for in property or labor only at a fair valuation; in vain may the legis- 
lature of the State so enact; what of that? The judges have the last 
word on the subject, and, what is worse, those quasi-judges, called 
Supreme Court Commissioners, whose services are called in under 
statutes which are generally unconstitutional —to help the Supreme Court 
get control of their dockets,— these men, without examining the ques- 
tion at all, can override principle, authority, constitutions and statutes, 
with the sweeping declaration that, in the absence of fraud, a man has 
a right to get for his property what any one else will pay for it. Think 
of the case of a judge who is unable to see anything in this question 
beyond the right that an outsider, purchasing the shares of a corpora- 
tion, has to get what he pleases for his own property! He is accepting 
a franchise tendered to him by the State, the franchise of going into a 
business and becoming one of the adventurers therein and of not being 
held personally liable for the debts created by his agents managing 
such business, provided he will join with his co-adventurers in creating 
a certain capital or fund, which shall answer to the creditors of the 
joint undertakers for the debts created in prosecuting the joint under- 
taking. It is not a question whether he is cheating some other party to 
an immediate trade. It is a question whether he is acting in fraud of 
a statute, and whether he is laying the foundation upon which the public 
may subsequently be cheated. It is not the law of a horse-trade, but 
it is the proposition that the State allows him to be clothed with a cer- 
tain immunity or franchise upon compliance with a certain condition, 
which condition is to pay for the shares of stock in a corporation which 
he purchases, either in money or in money’s worth. 


NEGLIGENCE OF TELEGRAPH Company: DeLay IN DELIVERING MESSAGE 
Summoninc SuRGEON— QuEsTION OF ProxmaTE Cause FoR Jury.— In 
Western Union Telegraph v. Morris,' the United States Circuit Court 
of Appeals for the Eighth Circuit, in an opinion by Thayer, J., hold that 


1 83 Fed. Rep. 992. 
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where the testimony of a physician tends to show that a surgical oper- 
ation might have been avoided, had he reached the patient earlier, it is 
not error to submit to the jury the question as to whether or not the 
failure of a telegraph company to properly transmit a message, whereby 
the physician was prevented from earlier attendance, was the proximate 
cause of the injuries resulting from such operation. 


Corporations: Quo WARRANTO — FORFEITURE OF THE FRANCHISE OR 
License OF A STREET Company ror Non-User — WAIVER oF 
Rieut To Marntain Quo Warranto By THE City.— The decision of 
the Supreme Court of Missouri in the case of State ex rel. Kansas City 
v. East Fifth Street R. Co.,! in which the opinion of the court is writ- 
ten by Mr. Justice Burgess, will have the effect of enhancing the esti- 
mation in which that able and diligent judge is held by the profession. 
The defendant, an incorporated street railway company, had laid 
tracks upon the streets of Kansas City in pursuance of a license or so- 
called franchise obtained by it from the city, and had operated the 
same for a time and then had abandoned the operation of the same and 
had become insolvent. After the lapse of about eighteen months from 
its last act of user, the city brought, in the Circuit Court for Jackson 
County, a proceeding in the nature of quo warranto to oust the street 
railway company of its franchise, so far as its right to use the public 
streets of Kansas City was concerned. The railway company set up 
the defense that the city had, by an ordinance which had been accepted 
by the railway company and which was therefore in the nature of a con- 
tract and under the protection of the constitution of the United States, 
waived its right to maintain this proceeding for a forfeiture and disabled 
itself from so doing. This ordinance provided as follows: ‘‘ If the said 
railroad company shall at any time fail, neglect, or refuse to obey and com- 
ply with any one of the provisions of this ordinance, then said company 
shall forfeit all rights, powers, and privileges by this ordinance granted 
and conferred, and this ordinance shall be null and void. Such for- 
feiture and such annulling of this ordinance may be had by proceed- 
ings instituted by the City of Kansas, in its own name, and against 
said company, in a court of record in Jackson County, Missouri, and 
on proof of such failure, neglect, or refusal on the part of the said com- 
pany ; provided, that ifany such proceedings be not commenced within 
in six months after such failure, refusal, or neglect of said company to 


1418. W. Rep. 955; s. c. 140 Mo. 539. 
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comply with any one of the provisions of this ordinance, then as to 
such failure, refusal, or neglect the city shall be deemed to waive the 
effect thereof under this section of this ordinance.’’ The action not 
having been brought by the city within the period of six months, it was 
urged that the city had waived and lost its right to bring the action at 
all. It is obvious that if this was the sound view, the street railway 
company was absolutely immune and until the end of time. It might 
‘ occupy the streets with its rails without using them for the public pur- 
pose for which it bad received a license to place them there, and 
thereby create and maintain a perpetual nuisance in the public streets, 
the city being powerless. But the cities of Missouri, and it may be 
assumed elsewhere, hold the public streets in trust for the uses of the 
public and subject to the public rights; and it would be a doctrine 
fraught with appalling danger to hold that the temporary possessors of 
municipal power could make a contract with a private corporation 
which might operate to disable their successors in trust, for all time, 
from resuming the right which the city has over its streets to keep them 
clear of nuisances for the benefit of public travel. The question 
so impressed the judge of the court below, Hon. J. H. Slover, who 
sustained the proceeding. It so impressed the Supreme Court of Mis- 
souri. The reasoning of Mr. Justice Burgess upon the point is worth 
quoting. He said:— 


The streets of Kansas City are for the use of the general public, and its 
officers had no right to contract with defendant by ordinance or otherwise 
that non-user of its tracks by the corporation for the period of six months, or 
any other length of time, should not operate as a forfeiture of its franchises. 
To do so would be to recognize the authority of the city to grant the right of 
the use of its streets for private purposes, which it clearly has no right to do. 
To lay railroad tracks in the streets of the city, and then not use them, would 
not be a public use; and it is only in that sense that a city has a right to grant 
the use of the streets to any person or corporation for the purpose of operat- 
ing cars thereon. To grant the use of its streets for a private use would bea 
misappropriation of the streets, and without authority upon the part of the 
city. If the city had the right to provide by ordinance against the forfeiture 
of the franchises of defendant on account of the nonuser of its tracks fora 
period of six months, it had the same right to provide against its forfeiture 


for an indefinite period, and thereby convert the use which was and could only 
be public to a private use. 


The opinion discusses some other defenses raised by the street rail- 
way company, such as that the want of means produced by litigation 
prevented the company from executing the contract implied in the 
acceptance of its franchise; and such as the fact that the city had, by 
its police force, prevented the defendant from laying its track in a cer- 
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tain place, an estoppel which had not been pleaded; but these minor 
questions are not of sufficient importance to deserve exceptional notice, 
though carefully treated by the court. It next discusses the difference 
between primary and secondary franchises, — between those franchises 
which are not alienable and those which are in the nature of property 
and alienable. It is, on the whole, a very learned, carefully prepared, 
instructive and satisfactory decision. 


Natronat Banks: Uttra Vrres — Power oF VICE-PRESIDENT AND 
CasHier To Borrow Money.— The case of Armstrong v. Chemical 
National Bank,! decided by the United States Circuit Court of Appeals 
for the Sixth Circuit, deals with the question of the power of the vice- 
president and cashier of a National Bank to bind the bank by bor- 
rowing money, ostensibly for the bank, but which they fraudulently 
convert to the use of the vice-president, under circumstances which 
imply an authority, or which amount to a ratification. The opinion, 
which is written by Mr. Circuit Judge Taft, works the question out 
thoroughly, according to his habit. He starts out with the frank 
admission that unless the court can, on satisfactory grounds, distin- 
guish the case from the case of Western National Bank v. Armstrong,? 
the decree of the Circuit Court must be reversed. Then the court 
proceeds to distinguish that case from the case at bar, on the ground 
that in the case at bar there is evidence of a general and long estab- 
lished usage between corresponding banks, prevailing in both the cities 
where the lending and borrowing banks were respectively situated, of 
lending and borrowing through the executive officers of the banks, no 
further authority being furnished or demanded: the presumption being 
that such usage was known and acquiesced in by the directors of the 
borrowing bank, in the absence of notice to the contrary to its corre- 
spondents. Moreover, it appeared that the vice-president of the 
Fidelity National Bank of Cincinnati, which was wrecked by the frauds 
under consideration, was engaged in outside speculations, to which the 
cashier and teller were privy, and in which funds of the bank were 
used. All were directors. Two of the remaining six directors were 
employés of the vice-president, whom he had qualified to act by gifts 
of stock, and the remainder were selected by him for the purpose of 
giving him full control and management of the bank, which he 
exercised, borrowing money and pledging the securities of the bank 


1 83 Fed. Rep. 556. 2152 U.S. 346. 
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therefor, and using large amounts of its funds and securities in his 
speculations, to the knowledge of a minority of the directors, and 
without inquiry or investigation on the part of any. Upon this 
state of facts, it is held that such knowledge and conduct on the part 
of the directors gave an undisputed authority to the vice-president to 
borrow money on behalf of the bank. The third paragraph of the 
syllabus tells it own story as follows: — 


Where, by usage between two correspondent banks, one rendered a monthly 
statement to the other, which returned a reconcilement sheet noting any matter 
of difference, which was settled by correspondence, such a statement showing 
a loan by the bank making it to the other, was notice of such loan to the direc- 
tors of the latter; and a failure to notice or object to it was a ratification, 
though in fact the books of the borrowing bank showed the transaction to 
have been a deposit to its credit by its vice-president, and the amount was 
credited to his individual account and used by him, the discrepancy having been — 
overlooked by the bookkeepers who checked the statement. In such case, the 


negligence of the employés was chargeable to the directors, whose agents they 
were. 


Practice In Unitep States Courts: Taxinc Deposition — Miscon- 
puct oF CounsEL In INsTRUCTING HIs WITNESSES NOT TO ANSWER.— In the 
case of Thomson-Houston Electric Co. v. Jeffrey Man. Co.,! it was held 
that, in taking depositions in an equity suit, counsel cannot assume to 
pass upon questions of the competency, materiality, and relevancy of 
testimony, and instruct his witnesses not to answer questions put to 
them on cross-examination; and where a witness, in obedience to such 
instructions, refuses to answer, his entire deposition will be stricken 
from the files. 


Res Jupicata — Rote or, tn Patent Cases.— In the case of Societé 
etc., v. Allen,? determined in the Circuit Court of the United States 
for the Northern District of Ohio, Mr. District Judge Hammond pre- 
siding, several questions of patent law are determined with the 
usual thorough research of that eminent judge; and among other 
things, he rules that a final adjudication sustaining a patent, which is 
the result of an earnest, honest, and effective litigation, free from any 
suspicion of collusion or arrangement between the parties, or negligent 
abandonment of the defense, is conclusive on an application for a pre- 
liminary injunction in a subsequent suit. But all other adjudications 


1 87 Fed. Rep. 614. 


2 84 Fed. Rep. 812. 
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are at most only persuasive, and it is open to the court in the subse- 
quent suit to re-examine the case de novo. It was therefore held that 
such a decree, taken after defendant had failed to appear to further 
contest the case on final hearing, was not conclusive in a subsequent 
suit. 


Witnesses: Competency — Beier 1n Gop.— In Louisiana, as will 
appear from the decision in State v. Washington,! the old superstition 
is maintained that belief in God — or as some of the statutes put it, 
‘** belief in a God,’’ is essential to the competency of a witness. The 
case just cited is exclusively devoted to the learning upon this anti- 
quated and absurd rule of exclusion under which, belief in a wooden 
god or a tin god makes the believer competent as a witness, to the 
exclusion of the greatest philosopher who may be a skeptic. 


Wire: Riecut to Action ror Inpucinc To Desert HER.— 
In the case of Gernerd v. Gernerd,? the Supreme Court of Pennsylvania 
held that, since the statute removing the disabilities of married women, 
a wife may maintain an action against one who has wrongfully induced 
her husband to leave her. In the opinion of the court written by Fell, 
J., the reason and learning of the subject are condensed in the following 
passages 


The right of a husband to maintain an ‘action against one who has wrongfully 
induced his wife to separate from him seems not to have been doubted since 
the case of Winsmore v. Greenbank.? The right of a wife to maintain an 
action for the same cause has been denied, because of the common-law unity 
of husband and wife, and of her want of property in his society and assistance, 
There was certainly an inconsistency in permitting a recovery when her hus- 
band was a necessary party to the action, and she had no separate legal exist- 
ence or interest, and the damages recovered would belong to him, but the gist 
of the action is the same in either case. There is no substantial difference in 
the right which each has to the society, companionship, and aid of the other, 
and the injury is the same whether it affects the husband or the wife. Where the 
wife has been freed from her common-law disabilities, and may sue in her own 
name and right for torts done her, we see no reason to doubt her right to main- 
tain an action against one who has wrongfully induced her husband to leave 
her. Generally, this right has been recognized and sustained in jurisdictions 
where she has the capacity to sue, notably in the cases of Bennett v. Bennctt,! 


1 22 South Rep. 841. 3 Decided in 1745; Willes, 577. 
2 39 Atl. Rep. 884. 4116 N. Y. 584; 23 N. E. 17. 
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Foot v. Card,! Seaver v. Adams,? Westlake v. Westlake,? Haynes v. Nowlin, 
Warren v. Warren,> Bassett v. Bassett,® Price v. Price,’ Clow v. Chapman,® 
Mehrhoff v. Mehrhoff.2 The New York and Indiana cases cited overruled the 
earlier cases in those States in which a different conclusion had been reached. 


INTERVENING PeETITIONS AND FoRECLOsURE Suits: Can Peti- 
tions STAND AS INDEPENDENT ACTIONS AFTER THE Suit 1N CHIEF HAS 
BEEN DismisseED? — This question has been answered in the affirmative 
by Mr. District Judge Severens, sitting in the Circuit Court of the 
United States for the Northern District of Ohio, in the case of Electri- 
cal Supply Co. v. Put-in-Bay Waterworks &c. Co.° According to the 
syllabus, which correctly states the ruling, a court of equity in which 
intervening petitions are filed, asserting liens upon or interests in prop- 
erty which it has placed in the hands of a receiver in an original suit, 
may retain jurisdiction of such interventions, even though it subsequently 
appears that the original suit was collusively brought, and should have 
been dismissed at the outset, had the facts then been made to appear. 
This decision draws attention to a hitherto undetermined phase of the 
new doctrine that, in a suit in equity to foreclose a mortgage or 
contract lien upon railway property, a person or corporation who has 
furnished recent supplies which were used in keeping the property a 
going concern, may intervene by the filing of what is called an ‘‘ inter- 
vening petition’? and assert an equitable priority of lien over the 
contract lien or liens which it is the object of the suit in chief to 
foreclose. But, so far as we know, no independent suit in equity has 
ever been filed on behalf of these supply claimants to charge their 
equitable lien upon the property in priority to older contract liens, and 
to have their equitable lien foreclosed and the property sold for their 
benefit, cutting out the preceding contract liens, or compelling redemp- 

tion by the holders of those liens. But, if not, why not? If a man 

has a right of lien in virtue of supplies which he has furnished or 

advanced to a railroad company to keep it a going concern, and if this 

right of lien cuts under all prior mortgages and contract liens except 

the lien of the United States or of the State for taxes,— then why can 

he not assert it by an independent suit in equity? If he has such a 


1 58 Conn. 4; 18 Alt. 1027. 6 20 Ill. App. 543. 
2 (N. H.) 19 Alt. 776. 7 91 Iowa, 693; 60 N. W. 202. 


5 34 Ohio St. 621. ®* 125 Mo. 101; 28S. W. 328. 
4 129 Ind. 581; 29 N. E. 389. % 26 Fed. 13. 


5 89 Mich. 123; 50 N. W. 842. 10 84 Fed. Rep. 740. 
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right of lien, clearly it is in the nature of a right of property, and the 
existence of this right of property cannot possibly be made to depend 
upon the accidental circumstances of some other person having a junior 
lien —an inferior and postponed right — bringing a suit to foreclose 
his lien. It might as well be said that the lien of a first mortgage 
depends upon the accidental circumstances of a second mortgagee 
bringing a suit in equity to foreclose his mortgage. Clearly, a right of 
lien, or a right of property existing in me, which depends upon the 
mere will or pleasure of some one else who has an inferior right of lien 
or right of property in himself, is little better than no right at all: it 
is a lien dependent upon a mere accident or contingency. The una- 
voidable logic of this whole doctrine which accords a right of lien, 
cutting under all prior mortgages, to those who have furnished recent 
supplies to a railroad company to keep it a going concern for the public 
benefit and for the benefit of those who hold private liens thereto, is 
that this lien of a supply claimant is a substantial right in him, a right 
not depending at all upon what others may or may not do; and that, 
as the enforcement of liens is one of the heads of equitable jurisdic- 
tion, the supply claimant ought to have the right to bring an inde- 
pendent suit in equity to foreclose his lien, at least after establishing 
his demand by a judgment at law. It is necessarily a part of this view 
that if the supply claimant proceeds by an intervening petition in a 
suit in equity, brought by another alleged lien-holder to foreclose his 
lien, he cannot be put out of court by the mere circumstance that the 
plaintiff in the suit in chief is put out of court, or voluntarily dis- 
misses his suit. The conclusion of Mr. District Judge Severens must 
therefore be accepted as sound, or else the courts must abandon this 
_ whole doctrine which accords paramount liens to the furnishers of 
recent supplies. 

It is to be noted that the corporation against which the doctrine was 
asserted in this case was not a railroad company, but a water supply 
company. 


Montcrpat By-Law: Deemep UnreasonaBe.— In the case of 
Alty v. Farrell, decided in the English Queen’s Bench Division, it 
appeared that under section 28 of the Weights and Measures Act 
18892 powers are given to local authorities to make by-laws regu- 
lating for the purposes of that Act the sale of coal in quantities not 
exceeding two hundredweight. By section 27 any seller or pur- 


1 74 Law Times Rep. 492. 2 52 and 53 Vict. c. 21. 
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chaser of coal, person in charge of a vehicle carrying coal, inspector 
of weights and measures, or other person appointed for the purpose, 
and by section 29 any inspector of weights and measures, or officer 
appointed for the purpose by the local authority, may under certain 
circumstances require coal exposed or intended for sale, to be weighed 
or reweighed. By a by-law purporting to be made under section 28 
any purchaser or anyone on his behalf, or any inspector of weights 
and measures, or any constable, was empowered to require the re- 
weighing of coal when offered for sale in quantities not exceeding two 
bundredweight. It was held that this by-law was unreasonable and 
void. 


CrimINAL Procepure: INDICTMENT FOR OsscENITY — NEED NOT SET 
out Osscene Matrer.— It seems that an indictment for selling an 
obscene book need not set out obscene matter, nor even describe the 
same in general terms, if it sufficiently identifies the book, and states 
that the contents are too indecent to be placed upon record.! 


Corporations: TO Prerer CREDITORS — PREFERRING THEIR 
Own Crepitors.—lIn the case of Atlas Tack Company v. Macon Hard- 


ware Company,? the Supreme Court of Georgia, according to its official 
syllabus, hold this : — 


Apreference by mortgage given by an insolvent corporation for the purpose 
of securing the payment of an antecedent debt is not necessarily void merely 
because a director who has become liable as surety or indorser upon such debt, 
would be incidentally benefited by the giving of the mortgage; but if such a 
corporation executes a mortgage in favor of a creditor holding a pre-existing 
debt, and the purpose for which this is done is not to carry out a bona jide in- 
tention to secure and prefer such creditor, but really to effectuate a scheme 
on the part of the directors to indemnify themselves against loss by reason 
of their having become indorsers for the corporation on the paper secured by 


the mortgage, the transaction is, in law, fraudulent and void as to other 
creditors. 


Riparian RiGHts: UNREASONABLE DIVERSION OF THE WATERS OF A 
Lake.— In the case of Valparaiso City Water Co. v. Dickover,® the 


1 People v. Kaufman, 43 N. Y. 2 29 S. E. Rep. 27. 
Supp. 1046. See Rosen v. United 3 46 N. E. Rep. 591. 
States, 16 Sup. Ct. Rep. 424; s. c. 161 

U.S. 29, 


q 

q 
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Appellate Court of Indiana, in an opinion written by Black, J., decide 
the following interesting propositions :— 


1. Where a water company connects its works with a lake, it is liable in 
damages to other riparian owners if, by unreasonable use of the water, such 
owners are deprived of the reasonable use thereof. 

2. Where waterworks erected at a lake are of a permanent character, but 
the injury by their use to other riparian owners is not permanent, but results 
from the diminution of the water supply because of the dryness of the season 
riparian owners, in an action for damages, can recover such only as have 
accrued at the commencement of the action. 

8. Where, by the reasonable diversion of the waters of the lake by a water 
company, a riparian owner who used the shore of the lake as a pleasure resort 
is injured, the measure of damages is the difference in the rental value of his 
property. 

4. Where a water company unreasonably diverts the waters of a lake at 
certain seasons, the statute runs from the time the special damage caused 
thereby accrues. 


NoutsancE: NEGLIGENCE LANDLORD AND TENANT — Non-LiBILitTy 
or LANDLORD FoR LETTING PREMISES IN DanGERovus In 
the case of Lane v. Cox, it is held by the English Court of Appeal 


that a landlord who lets a house in a dangerous condition, and has not 
contracted to repair, is not liable to the customers or guests of, or 
to persons employed by the tenant, who are injured while using the 
premises, by reason of their dangerous condition. There are decisions 
to the same effect in the United States, and others to the contrary. 
The force of the English decision now under consideration will best be 
shown by an extract from the leading opinion, which was that of Lord 
Esher, M. R. He said:— 


The evidence showed that the defendant was the owner of the house, but 
that it was let to a tenant who was in possession at the time when the accident 
happened to the plaintiff. There was also evidence that at the time when the 
house was let to the tenant, the staircase was in an unsafe condition, and that 
the defect then existed owing to which the plaintiff was afterwards injured. 
The plaintiff had gone into the house at the request of the tenant in order to 
remove the tenant’s furniture, and while so doing was injured owing to the 
defective condition of the staircase. The question we have now to decide is 
whether the defendant can be made liable under such circumstances for the 
injuries caused to the plaintiff. There was not any contractual relation between 
the plaintiff and the defendant. This case is not like that of a person 
who keeps a shop and intends and invites people to enter. It has been 


176 L. T. Rep. 135. 
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argued, however, that there was negligence on the part of the defend- 
ant which caused the injury to the plaintiff, because he had let the 
house in an unsafe condition. Now it has been held that one person cannot be 
made liable to another for negligence unless there is some relation between 
them which gives rise to a duty towards the person injured, which has been 
neglected. Such a relation arises under many circumstances, as was pointed 
out in Heaven v. Pender,!and Le Lievre v. Gould.2 Was there, in this case, any 
duty owing by the defendant towards the plaintiff? It has been pointed out in 
the previous cases that persons who are upon a highway have the duty imposed 
upon them to take reasonable care not to interfere with each other. So also, 
if a man has a house adjoining a highway, a duty towards the persons 
using the highway is imposed upon him; and also a man owes @ 
duty towards his next door neighbor. In such cases he is liable, if by 
negligently managing his house or allowing it to be unsafe, he causes injury 
to persons using the highway or to his neighbor. In the present case the 
negligence alleged is that the defendant let his house to a tenant in an unsafe 
condition. It has been held that no duty is imposed upon a landlord, as 
between him and his tenant, not to let his house in a dilapidated condition, 
apart from a special contract. If, in such case there is no duty towards the 
tenant, there cannot be any duty towards a stranger. There was, therefore, in 
this case no duty owing by the defendant to the plaintiff, and consequently 


there could be no liability for negligence. The ruling of the Lord Chief Justice 
was right, and this appeal must be dismissed. 


Municrpat Corporations: Tricky To EvapE 
THE BY Passtne ‘‘ Motions’”’ Insteap oF ‘‘ Reso.utions.’’— 
In State v. Dover,® the Supreme Court of New Jersey hold that the 
common council of a city cannot evade the requirement of the city 
charter to submit every resolution to the mayor for his approval by 
using the word ‘‘ motion ’’ instead of ‘‘ resolution,’’ in authorizing the 
making of a contract for lighting the city with electricity. 


Carriers OF PassENGERS: PRESUMPTION OF NEGLIGENCE FROM Hap- 
PENING OF ACCIDENT — WHETHER PRESUMPTION REBUTTED A QUESTION FOR 
THE Jury.— In the case of O’Conner v. Scranton Traction Co.,* the 
Supreme Court of Pennsylvania held that whether the presumption of 
negligence on the part of a carrier, arising from the happening of an 


149 L. T. Rep. 357; 11 Q. B. Div. 
503. 


268 L. T. Rep. 626; (1893) 1 Q. B. 
491, 


3 39 Atl. Rep. 615. 
4 36 Atl. Rep. 866. 
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accident to a car, resulting in injury to a passenger, has been success- 
fully rebutted, is for the jury. This is necessarily and logically so, 
and there is much judicial authority to this effect. But it will surprise 
some of our readers to learn that some courts have so fallen into the 
habit of superintending juries as to assume for themselves the office of 
saying whether the evidence was sufficient to rebut this presumption. 


Necuicence: Rartroap Company— FRIGHTENING HorsE OF TRray- 
ELER By BLow1nc orF SteamM.— In the case of Louisville &c. R. Co. v. 
Schmidt,! the Supreme Court of Indiana, in a learned opinion by Mr. 
Chief Justice Jordan, collecting a good many authorities upon the sub- 
ject, held that where a railway company stopped its engine near a cross- 
ing, and carried an excessive amount of steam, and a person being 
about to cross inquired of the engineer if it was safe, and was informed 
that it was, and the steam gauge allowed the steam to escape when it 
reached a certain pressure, making a very loud noise, and the steam at 
the time was at about such pressure, and on the person attempting to 
cross it escaped, frightening plaintiff’s horse, whereby she was injured, 
the railroad company was liable. 


Corporation: Nationa, BanK — Power To Make Contract or 
Inpemnity.— The article of Mr. Labatt, in a former number of this Re- 
view, may be supplemented by a recent decision of the Supreme Court 
of the United States for the District of Utah,? where it was held that a 
contract by a national bank to indemnify one for loss incurred as 
surety on an attachment bond is not void on the ground of public 
policy, the loss having occurred, though the bond is not given for the 
benefit of the bank. 


Riegut or Mayor or City To INTERFERE WITH PERFOKMANCE OF 
ConTRaAcT ON THE GrounD THAT Non-Unton MEN WERE EMPLOYED BY 
THE ConTRACTOR — CLAUSE IN ConTRACT DISCRIMINATING IN THE Em- 
PLOYMENT OF LasBor By A MunicrpaAL CoRPORATION IN FAvoR OF 
or Lasor Unions Hetp To Be IttecGat.— The decision of 


1 46 N. E. Rep. 344. 2 Seeber v. Commercial Nat. Bank, 
77 Fed. Rep. 957. 
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Judge Richardson of the Superior Court of Massachusetts in Wood- 
ward v. Boston, holding that the interference of the mayor of a city 
with the execution of a contract for work upon a public building, 
because the contractors did not employ members of the trades unions 
in performing this work, is illegal, has met with the entire approval of 
the profession, and is regarded as sound law. The mayor of Boston 
was restrained by injunction from such interference, although the con- 
tract provided that the contractors ‘* shall give preference in employ- 
ment to citizens of Boston and members of the several trades unions.’’ 
The plaintiffs alleged that they had employed in every instance under 
the contract citizens of Boston, and competent and skillful workmen, 
and alleged that the plaintiffs in good faith had endeavored to employ 
members of the trades unions, but had been unable to do so, and 
alleged that defendant Quincy, the mayor of Boston, conspiring with 
the officers of the trades unions, had agreed with them that if the 
plaintiffs should not actually employ members of the trades unions 
under the contract, he would compel the plaintiffs to leave the work 
and discontinue the contract. It was admitted at the hearing that the 
contract between the plaintiffs and the city was duly executed; that 
the plaintiffs duly began their work on the contract on or about 
November 1st, 1897; that on November 4th they were ordered to sus- 
pend work for a time, and again on November 13th, and again on Jan- 
uary 8, 1898, the mayor caused a letter, — signed by the architects, 

Peabody & Stearns, but prepared by him, — to be sent to the plaintiffs, 

ordering them to ‘‘ discontinue all further work under the contract,’’ 

and caused members of the police to forcibly exclude the plaintiffs 

from the building where their work was, and where their tools and 

materials were, thereby preventing them from finishing their work, 

which then was nearly completed. 

The mayor claimed authority to interfere under article 3 of the 
contract, which contained a requirement that the contractors should, 
when requested by the architects, dismiss any employé and not allow 
to be again employed on the work any employé so dismissed; and 
should cause all materials and labor used on the work, and the manner 
of doing and the progress of the work to be satisfactory to the 
architects. 

As to this contention the court said :— 


The provision in said article 3, construed in view of the obvious purpose 
of it, and with other parts of the contract, did not, in my opinion, give to the 


1 26 Banker & Tradesman, 46. 
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architects the power arbitrarily to order the plaintiffs to dismiss all their work- 
men, and thus effectually to end the contract for no reason, or for the reason 
merely, that they employed non-union men. The right reserved to the archi- 
tects in article 3, was to be exercised only for causes or reasons which per- 
tained to the fitness or qualifications of the workmen for the performance of 
their work. * * * 

No complaint has been made of the conduct of the plaintiffs on that work in 
any respect, except this—that they did not employ members of the labor 
unions — and it was finally admitted at the hearing — and proof of the fact was 
clear — that the only reason which the mayor ever had for his several orders 
suspending the plaintiffs’ work, and then at last, for wholly depriving them of 
it, was that they did not employ members of the labor unions. To accomplish 
this was the declared purpose of the said labor unions, members of which were 
frequently at the mayor’s office about it,—from the time when the work was 
begun,— urging him to force the plaintiffs to comply with their wishes in this 
-respect; and they were also at the place where this work for the city was 
being done, bringing such influences and pressure to bear upon the plaintiffs’ 
employés as they could. The mayor also admits, that he had virtually 
promised the labor unions, that unless the plaintiffs employed members of 
these unions he would deprive them of this contract. * * * 

This interference by the members of the labor unions with the plaintiffs’ work, 
to force the plaintiffs to employ union men Only by the means above stated and 
by the use of the police to exclude the plaintiffs from the building, in which 
their contract work was to be. done, was an unlawful interference with the 
plaintiffs’ rights, and if permitted and continued would, in the language of the 
Supreme Court in the discussion of a similar question, “ tend to establish a 
tyranny of irresponsible persons over labor and mechanical business which 
would be extremely injurious to both.’”’? 

There is no authority in law for any officer of the government, State or 
municipal, to make such a discrimination as was attempted in this case between 
workmen —in respect to the privilege of labor on public work, paid for by 
taxes levied upon all, for no reason except that some workmen belong to a cer- 
tain party, society or class, and others do not; thus giving labor, and the 
benefit of it, to one class, and denying it to another, regardless of their rights, 
needs, qualifications or merits, or the public welfare. 

Such discrimination, in the employment of labor, is not in accord with our 
ideas of equal rights, and seems not to be consistent with an impartial admin- 
istering of public business; and any agreement that such discrimination shall 
be made, is contrary to public policy, and is, in my opinion, void. 

The constitution of Massachusetts declares that ‘‘no man, nor corpor- 
ation or association of men have any other title to obtain advantages or 
particular and exclusive privileges distinct from those of the community, 
than what arises from the consideration of service rendered to the public. 
Also that, 

** Government is instituted for the common good * * * not for the 
profit, honor or private interest of any one man, family or class of men.” 


1 Carew v. Rutherford, 106 Mass. 1. 
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In a recent case,! the Supreme Judicial Court (speaking of the interference 
of members of trades unions with the plaintiffs in that case in the carrying on 
of their business), say: ‘such an act” (referring to an act of intimidation), 
‘is an unlawful interference with the rights both of employer and of employed. 
An employer has a right to engage all persons who are willing to work for him, 
at such prices as may be mutually agreed upon; and persons employed or seek- 
ing employment, have a corresponding right to enter into or remain in the em- 
ployment of any person or corporation willing to employ them. No one can 
lawfully interfere by force or intimidation to prevent employers or persons 
employed or wishing to be employed from the exercise of these rights. In 
Massachusetts, as in some other States, it is even made a criminal offense for 
one by intimidation or force to prevent or seek to prevent a person from enter- 
ing into or continuing in the employment of a person or corporation.? Intim- 
idation is not limited to threats of violence or of physical injury to persons or 
property. It has a broader signification, and there also may be a moral intim- 
idation which is illegal.’? The criminal offense referred to is § 2% of Acts of 
1894, and is as follows: ‘‘ No person shall by intimidation or force prevent 
or seek to prevent, a person from entering into or continuing in the employ- 
ment of any person or corporation.’’ The penalty isa fine of one hundred 
dollars. 

The right of every man to labor, and to the benefit of his labor, according to 
his ability, opportunity and desire, should not be abridged. The corresponding 
right of an employer to procure labor suitable for his business, subject only to 
such general laws as the health, safety, morality and welfare of the community 
may require, should be allowed. These rights of both parties are necessary, 
and both are under the protection of the law. The existence of industrial free- 
dom requires that it should be so. 

It has been urged, on behalf of the defendants, that if an injury has been 
done to the plaintiffs, the court should leave them to a suit at law for dam- 
ages — presumably against the city — as the mayor in his letter to the plaintiffs, 
of January 10, 1898, says, ‘‘ so far as my action is concerned, I am willing that 
the city should come to as fair and amicable agreement with you as possible in 
the premises, for any damages you may have sustained through the change in 
the contract.’’ The only change in the contract, and the thing referred to, was 
the wholly depriving the plaintiffs of the opportunity to finish their contract 
work by his previous order of January 8. But I am unable to see why the city 
should pay the damages for the injury done to the plaintiffs in this matter, not 
caused or done in, or for, the interests of the city. Itis doubtful if, inan action 
at law, for damages against the defendants, other than the city, adequate com- 
pensation to the plaintiffs could be made. And this case is of a class of cases, 
in which courts of equity will give relief, when perhaps they would not if the 
same cause was wholly between private parties. There are cases where per- 
sons under the color of public office may be restrained from acts, amounting 
to official oppression, when in other cases for the same acts between private 
persons, they would not. 


1 Vegelahn v. Guntner, 167 Mass., 


2 Pub. Sts., c. 74, § 2. 
p. 97. 


3 C. 508. 
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The mayor in extenuation of his action in the matter, said, at the hearing, 
that he was “ very strongly urged’’ by committees of labor unions to it, and he 
was in fear of a strike unless he agreed to it. But he knew — presumably — 
that for the prevention of such intermeddling in the business of the city, the 
power of the courts was ample, and the precedents numerous. 

The said contract between the plaintiffs and the city has not been terminated, 
it is still in force. Justice to the contractors, the maintenance of the principles 
above stated, and the interests of the city, require that the plaintiffs be allowed 
to finish their said contract work, free from molestation or interference by any 
persons, for any cause or reason shown at the hearing. 


Rattway MortGaGes: PREFERRED CLarmms— Doctrine EXTENDED 
To STREET Rartways.— Some doubt has been expressed as to whether 
the doctrine which gives a priority in the distribution of the fund arising 
from the foreclosure of a railway mortgage, to one who has furnished 
recent supplies necessary to keep the road a going concern, extends to 
street or city railroads. The doctrine was so applied in one case by 
the Supreme Court of Utah,! and it has more recently been applied by 
the United States Circuit Court of Appeals for the Eighth Circuit.’ 
This new and very peculiar branch of equitable doctrine is believed to 
have originated in the Eighth Circuit and at St. Louis, and to have been 
first applied by Judges Dillon and Caldwell, in affirming the reports of 
a master in chancery upon a great number of claims of this kind. The 
doctrine was then haltingly and hesitatingly applied. The master re- 
ported in favor of claims which were not more than six months old, by 
analogy to the period of limitation prescribed by the Missouri statute 
relating to the liens of mechanics and material men against railway 
properties; and this view was adopted by the court, and it operated to 
exclude one claim only, out of perhaps a hundred. Soon after came the 
decision of the Supreme Court of the United States in Fosdick v. Schall, 
which involved a limited concession in favor of the same doctrine, 
placing it upon the theory that there had been a diversion of income 
from those who were keeping the road alive and a going concern, by 
furnishing necessary supplies to it, in favor of the bondholders,— that 
is to say, that current income had been used to pay the interest due 
the bondholders, instead of being used to keep the property up by pay- 


1 Litzenberger v. Jarvis-Conklin 2 Central Trust Co. v. Clark, 87 
Trust Co., 8 Utah, 15. Fed. Rep. 269. 


3 99 U. S. 235. 
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ing the supply claimants, and that equity would restore to the material- 
men the fund so diverted. We had then the theory of a diversion of 
income and the so-called ‘‘six months rule.’’ Further decisions, 
extending the doctrine, departed from both theories; and authoritative 
decisions are not wanting where such claims have been upheld and 
preference given them over the mortgage being foreclosed, where there 
was no diversion of current income from the materialmen, and where 
more than six months had elapsed between the furnishing of the 
materials and the filing of the intervening petition. Indeed, so wide 
have the gates been thrown open, that cases are found where such 
claims were upheld after the lapse of more than six years.1 The 
Supreme Court of the United States refused to extend this very 
peculiar species of lien to a corporation engaged in a strictly private 
business, like a manufacturing corporation; and others rested it to 
some extent on the ground that the corporation was engaged in 
performing a public function, the performance of which could not be 
suffered to cease. This being so, whether the doctrine could be made 
applicable in the case of a street railway traversing comparatively 
short distances, within the limits of a city or village, became the sub- 
ject of some doubt. The Supreme Court of the Territory of Utah 
held that it was applicable to street railroads equally with steam 
railroads traversing portions of the country.? This doctrine has 
now been assumed without controversy by the United States 
Court of Appeals for the Eighth Circuit, in the case already 
alluded to. This case is the more important from the fact that it is 
the second decision of that court which places the doctrine supporting 
this new species of lien on the clear and single ground of the public 
necessity of keeping a quasi-public corporation in operation for the 
public benefit. The new doctrine thus formulated by that court,‘ and 
now reaffirmed,® is, to state it in the language of Judge Thayer, ‘‘ that, 
in a suit brought to foreclose a mortgage lien upon the property of a 
quasi-public corporation, it is competent for a’court of equity to award 
a preference to a claim for property supplied or services rendered to 
such corporation, when it appears that the property so supplied or the 


1 Union v. Morrison, 125 U. S. 591, * Trust Co. v. Riley, 36 U. S. App. 


604, 605. 100; s.c. 16 C. C. A. 610; and 70 Fed. 
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“services rendered were necessary to enable the company to discharge 
' its public obligations, and remain a going concern, and when it is evi- 
dent that the property or services in question enhanced the value of 
the mortgaged property, and thereby inured to the benefit of the mort- 
gagees.”’ 


CORRESPONDENCE. 


CORRESPONDENCE. 


ABOUT PENNOYER v. NEFF AND THE UNITED STATES SUPREME 
COURT. 


To the Editors of the American Law Review: 


I stumbled the other day on the criticisms, which were circulated under the 
frank of the United States Supreme Court on my Review articles just after 
their publication. One of the writers expressed the belief that my views 
were occasioned by my having lost a suit in the Supreme Court. Perhaps it 
may be somewhat so. What was the case of Pennoyer v. Neff? Neff wasa 
resident and landowner in Oregon, who left the State owing a creditor, who 
brought suit and had service by publication of summons, as required by the 
law of the State. The land was sold pursuant to law, and the creditor bought 
it in, and I bought it of the creditor and secured a sheriff's deed. The Supreme 
Court said, although service was regular, that it was insufficient, as there should 
have been an attachment of the property, not required by State law; gave the 
land to Neff, and I who had paid Neff’s debt to the creditor, and had paid taxes 
on it for over twelve years, was left without the land, and without remedy for 
the recovery of the debt and taxes paid. Is it any wonder that I should feel a 
little hard when the Supreme Court makes a new law, not enacted by the leg- 
islature and not heretofore promulgated by the court, by which I am deprived 
of my property? 

It was just such a sense of perpetrated wrong, that prompted John Hampden, 
in the reign of Charles the First, to resist the ‘‘ forced loan’’ and the “‘ ship 
money ’”’ tax. But I am well pleased to note the softening influence of more than 
two centuries of civilization; for while Strafford expressed the belief that 
Hampden ‘should be well whipped into his right senses,’’ one of these writers, 
whose screeds were franked by the Supreme Court, was generous enough to not 
even consign me to Botany Bay, but to some “separate hemisphere” of my 
own. I notice that the Supreme Court has recently decided in the ‘‘ Nebraska 
Freight-rate law,’’ that the legislature has the right to prescribe rates to rail- 
roads, but that the courts have the power to overturn them if not reasonable. 
Such a “right”? of the legislature, is just about as broad as was the ‘‘ privi- 
lege’? accorded by the old lady to her daughter as told in the following rhyme, 
which you doubtlessly remember: — 


“Oh mother, may I go and swim? 
Oh yes, my charming daughter, 

Just hang your clothes on a hickory limb, 
But don’t go near the water.” 


How long will the people of this country stand this usurpation of the legis- 
lative prerogative by the Supreme Court of the United States? The Federal 
judges hold their office during “good behavior,” and if I were President, I 
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would recommend to Congress the passage of a law, declaring the attempted 
nullification of a law of Congress or of any State, to be ‘‘ bad behavior ” in 
any judge, effecting a stoppage of his salary and a deprivation of his office. 
Very respectfully, 


SYLVESTER PENNOYER. 
PORTLAND, OREGON. 


Remarxs.— The above letter is good reading. It shows the kind of 
justice which the declaration of a great constitutional principle may 
wreak upon a party to the suit actually before the court. If the legis- 
lature of Oregon, moved by the same consideration which moved the 
Supreme Court of the United States when it decided Pennoyer v. Neff, 
had passed a law which operated retrospectively to deprive Pennoyer 
of his title to the land formerly owned by Neff, the same court which 
struck down Pennoyer's rights would have held the statute null and 
void as operating to deprive a person of his property without due pro- 
cess of law. In other words, the court did exactly what it would not 
have allowed the legislature of Oregon todo. It rendered a judicial 
fulmination by which a title to lands, perfectly good until the court 
spoke, was stricken down and declared void ; and the owner of the land, 
as he has stated in this letter, paid the debt of another man, and paid 
the taxes of the land of that other man for twelve years, and then found 
himself without remedy. Why not? Should he not have anticipated 
the workings of the great mind of the justice who rendered the decision 
in Pennoyer v. Neff? 

The expression in the above letter ‘‘ whose screeds were franked 
by the Supreme Court,’’ ought not to have been made. We never 
made such a charge, and Governor Pennoyer has no right, upon 
the same evidence, to make it. We have no idea that the Supreme 
Court, or any justice of the court, was privy to the sending out of 
the *‘ screed’’ in question in the free penalty envelopes furnished 
by the post office department to the judges of the court to 
be’ used in official correspondence only. In fact we do not know 
that a single copy of the ‘‘screed’’ in question was sent to 
any one under that frank, except to the editor of this Review. What 
was done was perfectly consistent with the conclusion that some un- 
authorized person got possession of the frank of the court and made an 
improper use of it. That the overzealous defender of the court who 
wrote its defense with the evident purpose of keeping himself persona 
grata with its judges —casting an anchor to the windward, so to 
speak,— was capable of making such a use of the stationery of the 
court, we never permitted ourselves to doubt, especially in view of the 
fgct that no explanation was ever made of it. 
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Governor Pennoyer’s strictures upon ‘‘ the Nebraska Traffic Case ’’ 
present one view of the question, the force of which lies in the fact that, 
under the modern doctrine of the Supreme Court, its power extends to 
setting aside all State legislation touching rights of private property when 
it deems such legislation to be ‘‘ unreasonable.’’ The reasonableness or 
unreasonableness of sovereign legislation is thus subjected to the final 
scrutiny of a judicial court. That court treats the legislation of the 
States exactly as a court treats the by-laws of a private corporation ; 
and it is not too much to say that, in discharging this office of passing 
upon the reasonableness of State legislation, the court would give quite 
as much consideration to the by-law of a railroad company concocted 
by the board of directors sitting in Wall street, as it would give to an 
act of populistic confiscatory legislation enacted in Nebraska, or else- 
where. That is one view of it. The other view of it, and the one 
which seemed to us most consistent with justice when reviewing ‘‘ the 
Nebraska Traffic Case,’’! is that when people who have money are in- 
duced to invest that money in Nebraska, or any other new State, for 
the purpose of developing the resources of that State, and incidentally 
of making a reasonable profit for themselves, the legislature of that 
State has no right to confiscate that investment by passing a law de- 
priving the investors of a reasonable profit upon their investment. The 
great grievance involved in the decision seems to be that the State of 


Nebraska was taken by the throat and compelled to do right.— Eps. 
Am. Law Rev. 


HISTORICAL MISTAKE OF THE SUPREME COURT OF THE UNITED 
STATES AS TO THE CONSTITUTIONAL RIGHT OF TRIAL BY JURY. 


To the Editors of the American Law Review: 


I note with pleasure the frank and manly retraction, in the last number of 
the Revirw,? of certain recent editorial statements as to the attitude of the © 
Federal Supreme Court? towards trusts and monopolies. I have always felt 
that your expressed views on that subject did not do justice to the impartiality 
of that admirable tribunal. 

Entertaining these views, and repudiating ail sympathy with those who criti- 
cise that court for its decisions upon the controversies over trusts, railroad 
strikes, and injunctions,‘ I feel the more free to venture to call public attention 
to what seems to me a really dangerous feature of that court’s decisions in the 
last few years. Irefer to a plain and homely shortcoming, not one about which 


132 Am. Law Rev. 446. 4 We have supported the decisions of the 

32 Am. L. Rev. 432. court on all these questions. — Eps. AM. 
’We did not say “Federal Supreme Law REV. , 

Court,” we said “ Federal Judiciary.”— 

Eps. AM. LAW REV. 
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there is any sentiment to disturb our judgment, but one whose culpability will 
be conceded by all — namely, positive ignorance. Some of us have been ob- 
serving this in various departments with which we happen to be a little 
acquainted; but in most instances it is impossible to demonstrate the error 
except by a long examination of authorities which would be here impracticable, 

A recent instance, however, which happens to be capable of brief and easy 
exposure, will serve to illustrate the criticism. 

In Thompson v. Utah,! the court, speaking through Mr. J. Harlan,? pass upon 
the constitutionality of a State constitution allowing the use of a jury of eight 
persons in criminal cases, the offense in question being charged as committed 
when Utah was a Territory. Among the questions passed upon, the most im- 
portant, of course, was the question whether the number of jurymen in criminal 
cases could be made eight, instead of twelve, without violating the Federal 
constitution,® preserving the right of trial by “jury.” Now, it is a matter of 
no consequence, for present purposes, whether this court solved that question 
rightly, in policy and in law; but it is a matter of the greatest consequence 
whether they had properly equipped themselves for the decision. They did 
pretend to consider the historical side of the question; and the opinion 
on this point begins with the following statements: “‘The next inquiry is 
whether the jury referred to in the original constitution and in the sixth 
amendment is a jury constituted, as it was at common law, of twelve persons, 
neither more nor less. This question must be answered in the affirmative. 
When Magna Charta declared that no freeman should be deprived of life, etc., 
‘but by the judgment of his peers or by the law of the land,’ it referred to a 
trial by twelve jurors.” 

(1) If there is any one traditional misunderstanding in English legal history 
which has been thoroughly dissipated, it is that this provision in Magna Charta 
was aimed at securing the institution of trial by jury. If there is any one 
historical fact better established than another, it is that the barons who won 
Magna Charta were opposed to the then novel and obnoxious procedure of jury 
trial. This theory was advanced in 1784, by Mr. Reeves, in his History of the 
English Law,’ and had received further support by some investigators in this 
century. But during the present decade the hypothesis has become a notorious 
and established truth, and the proposition now enshrined in the Federal court’s 
opinion has become a mere exploded tradition. In 1891-2, Professor James B. 
Thayer published an elaborate demonstration in the Harvard Law Review. In 
1896 he dealt with the same subject more fully in his “‘ Development of Trial 
by Jury,’’ published in book form. In 1895 Professor Maitland and Sir F. 
Pollock, in their ‘‘ History of the English Law,”? went over the same ground; 
and the following passages would have met the eyes of the Federal court had 
it gone there for its history instead of to good old Sir Matthew writing two 

centuries ago :— 

*‘The English jury has been so highly prized by Englishmen, so often copied 
by foreigners, that its origin has been sought in many different directions. At 
the present day, however, there can be very little doubt as to the quarter to 


118 Sup. Ct. Rep. 620. 8 Article 3, § 2, and Am. 6. 
2 Brewer and Peckham, JJ., dissenting 42 Hale P. C. 161; 1 Chit. Cr. L. 505. 
without writing opinions. 5 Am. ed. 1880, I. 334, II. 41-2, 


CORRESPONDENCE. 635 


which we ought to look. We must look to the Frankish inguisitio. * * * 
Such is now the prevailing opinion; and it has triumphed in this country over 
the natural disinclination of Englishmen to admit that this ‘ palladium of 
our liberties’ is in its origin not English but Frankish, not popular but 
royal. * * * In after days it was possible for men to worship the words 
nisi per legale judicium parium suorum vel per legem terrae, because it was 
possible to misunderstand them. * * * In the second place, it is now gen- 
erally admitted that the phrase judicium parium does not point to trial by jury. 
To call the verdict of recognitors [jurors] a ‘judgment’ would have been as 
gross a blunder in 1215 as it would be at the present time. Thirdly, there can 
hardly be a doubt that this clause expresses a claim by the barons for a tri- 
bunal of men of baronial rank, which shall try even the civil causes in which 
barons are concerned. * * * Just at this same moment the French mag- 
nates also were striving for a court of peers; they did not want trial by jury.’’} 

(2) Furthermore, as regards the Federal court’s belief that magna charta 
meant a jury of twelve, it is now established, with equal solidity, that the num- 
ber twelve was not the original classical number. ‘In early times the inqui- 
sition had no fixed number. * * * Inthe Frankish empire we are told of a 
great variety of numbers. Among the Normans, also, it varied much, and 
‘twelve has not even the place of the prevailing grundzahl.’ There also the 
documents show all sorts of numbers,— 4, 5, 6, 12, 18, 21, 27, 30, and so on. 
It may have been the recognitions under Henry II. that established twelve as 
the usual number; and even there the number was not uniform; ’’? nor did 
the number become fixed and uniform until long after John’s time. 

See, then, how the matter stands with our Federal Supreme Court. In the 
year 1891, and again in 1895 and 1896, several vital facts in the history of jury 
trial were demonstrated and made known to the legal profession. One of 
these demonstrations was made in a treatise whose appearance is perhaps the 
greatest event in the legal literature of this half century; it has already been 
cited many times by State courts. The establishment of these facts was the 
more interesting and deserving of attention, because a persistent and contrary 
tradition on those points was fully repudiated. Of the living questions of the 
future, the recasting of jury-trial is one of the most important; it is already 
upon us, as the Utah constitution shows. 

In preparation for dealing with the important questions of constitutionality 
thus impending, we find our Federal Supreme Court apparently lacking in any 
acquaintance with the historical data. The most dignified and prominent 
exponent of our jurisprudence has exposed its ignorance of the most important 
legal investigations of our generation. This is not a pleasant thing to reflect 
upon. It is not merely a matter of this particular question of jury-trial, or of 
any other single error. It is a question of the court’s attitude toward legal 
learning in general. The disheartening revelation is that the court, in general, 
and independently of any particular controversy before it, is not in the habit 
of keeping up with the times, in the best sense. Let us hope that their minds 
are still open to suggestion on this point. J. 


1P, & M. I. 119, 120, 151; see also II, 601-638, 2 Thayer, Trial by Jury, 8. 
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GARLAND AND RALSTON’S FEDERAL PRACTICE.— A Treatise on the Constitution and 
Jurisdiction of the United States Courts, on Pleadings, Practice and Procedure therein, 
and on the Powers and Duties of the United States Commissioner, with Rules of Court 
and Forms. By Hon. A. H. GARLAND, late Attorney-General of the United States, and 
ROBERT RALSTON, Esq., former Assistant United States Attorney for the Eastern Dis- 
trict of Pennsylvania; assisted by JOHN H. INGHAM, Esq., of the Philadelphia Bar. In 
two volumes. Philadelphia: T. & J. W. Johnson &Co. 1898, 


The preface of this work states that its purpose is to cover the whole subject 
of the jurisdiction and practice of the Federal courts, including the Court of 
Claims, the courts of the District of Columbia, and the courts of the Terri- 
tories. It claims to set forth the noteworthy changes in the jurisdiction of 
the Federal courts which have taken place within the last ten years, and 
especially the statute creating the Circuit Court of Appeals. It devotes 
a chapter to proceedings before United States Commissioners, but does 
not seem to deal specially with proceedings before Masters in Chancery. 
The proceedings and powers of the Interstate Commerce Commission 
are fully described. A large collection of useful forms is given. The rules 
of court are also given in full, and special attention is called to the man- 
ner in which the rules of the Circuit Court of Appeals are arranged, so as to 
give effect to their correspondence and variations in the different circuits. It 
carries a very large list of cited cases, and has what seems to be a good index. ’ 


CLEVENGER ON THE MEDICAL JURISPRUDENCE OF INSANITY .— Medical Jurisprudence of 
Insanity, or Forensic Psychiatry. ByS.V.CLEVENGER, M. D., Attending Physician Alex- 
ian Brothers’ Hospital ; Consulting Physician Michael Reese Hospital, Chicago; Associate 
Editor of the Alienist and Neurologist; Formerly Medical Superintendent of the Illinois 
Eastern Hospital for the Insane; Pathologist of the County Insane Asylum, Chicago; 
Professor of Anatomy, Art Institute, Chicago; Lecturer on Physics, Chicago College 
of Pharmacy; Author of Comparative Physiology and Phychology, Spinal Concussion, 
etc. With an Exhaustive Presentation of the Judicial Decisions upon the Subject, by 
H. F. BOWLBy, Counsellor at Law, of the Publishers’ Editorial Staff. In two volumes. 
1898. The Lawyers’ Co-operative Publishing Company, Rochester, New York. 


We are not qualified to offer an opinion upon the matter contributed to this 
work by Doctor Clevenger. Although his name appears exclusively on the 
back of each volume, a turning over of the pages and an examination of the ex- 
tensive table of cases cited, show that the work is very largely that of Mr. 
Bowlby. He, as the title page states, is ‘“‘ of the Publishers’ Editorial Staff.” 
What this means our readers probably know. It means that the publishers of 
this work, an incorporated company, are extensively engaged in the writing, 
manufacturing and selling of law books; that they have their employés engaged 
upon different departments, exactly as a railroad company has its superintend- 


1 Several books necessarily stand over make without much examination, does not 
for notice hereafter. The notice of abook, preclude its further notice in a subsequent 
which the editors are frequently obliged to number. 
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ents, its auditors, its track-repairers, its train-conductors, engineers, firemen 
and brakemen. In other words, it illustrates the modern tendency toward the 
writing of law books by corporations. These volumes look well, and appear to 
cover a great variety of subjects; and certainly the work done by the legal co- 
author seems to be a thorough digging up of the great number and variety of 
questions of which he treats. It is well printed. 


CLARKE ON THE SCIENCE OF LAW AND LAW-MAKING.— The Science of Law and Law- 
making. Being an introduction to Law, a General View of its Form and Substance 
and a Discussion of the Questions of Codification. By R. FLOYD CLARKE, A. B., LIL.B., 
of the New York Bar. “ Jus summum sepe summa est malitia.” (The strictest law is 
often the greatest injustice) Terence, Heauton- Timoroumenos, IV., 5, 48. New York: 
The Macmillan Company. London: Macmillan & Co., Limited. 1898. All rights re- 
served. 


The briefest description of this work would be to say that it somewhat 
resembles, in outline and substance, the celebrated work of Judge Dillon on 
English and American Jurisprudence and Laws. It carries us into new lines 
of thought and widens out many fresh fields of discussion. It will repay read- 
ing by every one who has time to think upon the foundations of the jurispru- 
dence of his country. We forebear an attempt at any minute review of it until 
we shall have time to read it thoroughly. 


DavVIS ON THE MILITARY LAW OF THE UNITED STATES.— A Treatise on the Military Law 
of the United States, together with the Practice and Procedure of Courts-Martial and 
other Military Tribunals. By Lieutenant-Colonel GEORGE B. Davis, Deputy Judge- 
Advocate General, United States Army, Professor of Law at the United States Military 
Academy, West Point, New York. First Edition. First Thousand. New York: John 

Wiley & Sons, London: Chapman & Hall, Limited. 1898. 


During the late civil war, the writer of this note, then a young man who had 
barely dabbled in a few books of the law, and had not been admitted to the 
bar, served for perhaps a year as Judge-Advocate of various courts-martial 
and military commissions. He appreciated the very great need of a thorough 
work of this kind. The only manual in the hands of judge-advocates of 
nilitary courts at that time was a small manual gotten up by Hon. Joseph Holt, 
a celebrated lawyer, then judge advocate-general of the army, and a short 
ethical work by Dr. Francis Lieber, father of the present Judge-Advocate 
General of the army. Outside of these, when called upon to advise the court, 
or to inform himself with regard to his official duties, he was obliged to reach 
out for such law books as might be found in the office of some complacent 
practitioner, — possibly Wharton’s Criminal Law, or some of the old English 
treatises on the law of crimes. The difficulties thus experienced seem to be 
entirely done away with by the book before us. It is a volume of good size, 
dealing, it seems, very aptly with almost every question which can ordinarily 
arise in the progress of a trial before a court-martial or military commission. 

It deals, of course, with acts of Congress, army regulations, and general 

military orders which have the force of military law; and it sets out the rulings 

of the judicial courts upon a great variety of questions which constantly arise 

in those useful tribunals. Nor will it be without value to the civil practi- 

tioner; since the ordinary judicial courts of the Federal government assume 

the authority to revise the sentences of military courts by means of the writ 
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of habeas corpus, discharging prisoners held under such sentences where the 
sentence is null and void for want of jurisdiction or for some decisive ille- 
gality. This book should, therefore, be in every well equipped law library. 


LAWYERS’ REPORTS, ANNOTATED. Vols. 37 and 38.—The Lawyers’ Reports Annotated, 
All Current Cases of General Value and Importance, with Full Annotation. BURDETT 
A. RICH, Editor, and HENRY P. FARNHAM, Asst. Rochester, N. Y.: The Lawyers’ Co- 
operative Publishing Company. 1897. 

These volumes contain, in large double column pages of small type, an ex- 
tensive collection of the best modern American cases, selected both from the 
Federal and the State courts. Many of these cases are illustrated by long, 
thorough, and well-written notes. The leading editor of this series has been 
very happy in directing these annotations to modern topics, and we frequently 
find among them notes upon topics which seem to be entirelynew. Sometimes 
these notes present a new classification of the law, and furnish new groups of 
cases of the greatest value to one who is obliged to examine the legal authori- 
ties hastily, in order to advise clients or determine upon a course of action, 
We can hardly commend the plan and execution of this work too highly, though 
we have never liked the manner in which it is printed. We have not space at 
our disposal in this number to give in full a list of the long and valuable notes 
contained in these two volumes. It may be said that any one of a score or 
more of these notes may be worth the price of the volume to a practitioner 
who has to deal with the particular question. It brings the law of the question 
down to the very latest date. The extensive note on the subject of non-expert 
opinions as to sanity or insanity, given at p. 721 of Vol. 38, was no doubt writ- 
ten by Mr. H. F. Bowlby, the co-author of Clevenger on the Medical Jurispru- 
dence of Insanity. Without seeing this note, no one could have suspected the 
existence of the great mass of judicial decisions upon this question which the 
author of it has compiled and presented in an orderly manner. 


BoyD’s CASES ON CONSTITUTIONAL LAW.— Cases on Constitutional Law. Edited by CARL 
* Evans BoyD, Ph. D., Chicago: Callahan & Company, Publishers. 1898. 

We understand that the compiler of this collection of cases is a professor in 
the University of Chicago. It resembles other compilations of this kind made 
for the use of law students. The cases are merely reprinted, without any 
head notes or other annotations. Such books are valuahle to students and 
teachers of the law; and they have some value to judges and practitioners, in 
that they include in a single volume a large number of the leading cases upona 
given subject. Books of this kind can be edited with a pair of shears. Weare 
glad to have this volume on our shelves, because it contains the constitution of 
the United States. 


LIEBER ON THE ARMY REGULATIONS.— Remarks on The Army Regulations and Execu- 
tive Regulations in General. By G. NORMAN LIEBER, Judge-Advocate General, U. 8. 
Army, Washington. Government Printing Office. 1898. 

This little book of 189 pages revives in the breast of the writer of this brief 
notice some very distant and yet touching memories. Toward the end of April, 
1861 —think of it! more than thirty-seven years ago—the companies which were 
to form the Third Regiment of lowa Volunteer Infantry had assembled at Keokuk, 
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in that State. On the following day they were to be mustered into the service 
of the United States, by a mustering officer detailed from the regular army. 
Before being so mustered it was the order that the rules and articles for the 
government of the army of the United States, known as Articles of War, should 
be read to each company, in order that the men might understand fully the step 
which they were taking. The writer of this notice was detailed to read those 
articles to Company F. This was done; and at the end of the reading, Lieuten- 
ant Templeton, then in command, demanded to know whether there was any 
one in the ranks who declined to submit to enlist for three years, subject to 
being governed by those rules and articles. One man stepped out of the ranks 
and said that he declined. He said that his reason for declining was the 
severity of the rule which provided that any man who should force a safety 
guard should suffer death. He then climbed into the wagon of a farmer of the 
neighborhood, who, knowing his intention not to enlist, had determined to 
employ him on his farm. When he did this the lieutenant called out “ three 
groans for the deserter! ’? The groans were given with a will; such was the 
spirit of raw volunteers,— officers and all,— then and now. 

At a later period of the Civil War the writer of this notice was detailed as 
Judge-Advocate of various courts-martial and military commissions. Among 
the books furnished by the government was a small book — if the writer remem- 
bers its title correctly —on Military Ethics, written by Dr. Francis Lieber, 
occupying at that time (we believe) a chair in the faculty of Columbia College, 
New York. The author of the little book of 189 pages now before us, is the 
son of that celebrated thinker and writer. This book deals with the 
following subjects: Classification and Source of Authority of Army 
Regulations; Executive Regulations in General; Approval of Regulations 
by Congress; The Different Editions of Army Regulations; The Interpre- 
tation and Construction of Regulations. Then there are a number of ap- 
pendices, consisting of military orders, letters and other documents having, 
to a considerable extent, the force of expositions of military law. Altogether 
this book is important, especially at the present time when we are again sur- 
rounded by the noises of war. It would appear from perusing it, that the 
Articles of War do not have their chief sanction in the fact of having been en- 
acted by Congress, but that they derived their primary authority from having 
been promulgated as executive regulations by the President in virtue of his 
constitutional character of commander-in-chief of the army. We have not 
time to enter into a discussion of this question in view of the light now thrown 
upon it, but commend the book to the consideration of members of the legal 
profession. It is issued from the government printing office, and will, of 
course, go into the hands of every judge-advocate in the army. 


MARTIN ON HUDSON’s BAY COMPANY’S LAND TENURES.—The Hudson’s Bay Company's 
Land Tenures, and the Occupation of Assiniboia, by Lord Selkirk’s Settlers, with a 
List of Grantees under the Earl and the Company. By ARCHER MARTIN, Esq., Barris- 
ter-at-Law (of the Canadian Bar). London: William Clowes and Sons, Limited, 27, 
Fleet Street. 1898. 8vo. pp. 238. Cloth, uncut. 


This work has for a frontispiece, a portrait of Prince Rupert, the first gov- 
ernor of the Hudson’s Bay Company. This was, we believe, the same Rupert 
that was ridden down by Cromwell’s cavalry at Marston Moor. The learned 
author was counsel for some of the descendants of Lord Selkirk’s settlers. 
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This led him into an investigation which bore its first fruit in a paper read by 
him before the Historical and Scientific Society of Manitoba. This paper was 
received with so much favor that he pursued his investigations with the result 
of producing the present work. In his preface the learned author deplores the 
destruction of old documents relating to the subject: First, by the iniquitous 
act of the Governor of Assiniboia in 1822; second, by the burning of the house 
of the Roman Catholic Bishop of St. Boniface, with all its archives, in 1861; 
and third, by the half-breeds during the occupation of Fort Garry by Louis 
Riel in the Red River Rebellion of 1869-70. 

The work will have a great value to Canadian lawyers employed in the inves- 
tigation of land titles derived from the Hudson’s Bay Company. It will be of 
great value to some future historian of the discovery and settlement of North 
America, by reason of the documents which it contains, reprinted word for 
word, with the quaint spelling, punctuating and capitalizing of former times. 
It has several maps. It is beautifully printed. It will well repay the curious 
interest of an American lawyer. It ought to be on the shelves of all our public 
law libraries. 


HUFFCUT ON NEGOTIABLE INSTRUMENTS.— The Law of Negotiable Instruments, 
Statutes, Cases and Authorities. Edited by ERNEST W. HUFFCUT, Professor of Law in 
Cornell College of Law. New York: Baker, Voorhis & Company. 1898. 


This book is built largely on Professor Langdell’s plan of printing selected 
cases to be studied by students without giving the aid of a syllabus, but re- 
quiring them to dig into the facts and the opinions, and extract the law there- 
from, and put it in their own form of statement. But it contains a good deal 
more. The cases so presented are extensively annotated with marginal foot 
notes, and where the doctrine of a case upon any particular point has been 
disapproved, the author so states it. Moreover, the author publishes the 
recent statute of New York,! called the New York Negotiable Instruments 
Law; and also the English Bills of Exchange Act, which was drawn, as is 
well known, by Judge Chalmers, one of the county court judges of that coun- 
try. The New York Statute, founded upon that of England, has already been 
re-enacted in Connecticut, Colorado, Florida, Maryland and Virginia, and has 
been submitted for enactment in other States and Territories of the Union. 
While this statute is a code, strictly so speaking, it nevertheless embodies, in 
the best form of statement, the settled rules of the common law relating to 
negotiable instruments, and it reduces to settlement and certainty some ques- 
tions which were previously unsettled. Such being the nature of these statutes, 
a work which is founded upon them must have before it an expansive future. 
Itis not too much to say that it is unique in its character, and altogether out of 
line with any other work on the subject. 

These statutes, like the cases, are extensively annotated. It is obvious that 
this work is much above the average of works of its class. It will be found 
valuable to the practitioner, as well as the student. Its value will become 
enhanced by the enactment, by other States of the American Union, of laws 
drawn substantially on the plan of the English Bills of Exchange Act, and the 
New York Negotiable Instruments Law. It is well printed. 


1 Laws of New York, 1897, Chapter 612. 


4 
| 


; 
- 
s 
. 


